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By Artur Flamínio da Silva and António Pedro Pinto Monteiro

1. Introduction 

Confidentiality is usually portrayed as one of 

the main advantages of arbitration. Historically, it is one of the 

central reasons why so many parties turn to arbitration instead 

of court litigation1.

In recent years, the importance of confidentiality in 

arbitration has started to be questioned. Due to reasons of 

transparency, many authors and case law have reiterated 

the idea that confidentiality is not an inherent feature of 

arbitration2 and, more importantly, that in certain disputes 

there is a conflict between publicity and confidentiality that 

should not be underestimated. 

This type of criticism has so far been made mainly where 

states and public entities are involved (such as in investor-

state arbitrations3). Nonetheless, these are not the only cases 

in which the confidentiality of an arbitral proceeding might 

become an issue. Sports arbitration can also present some 

difficulties in this matter. 

In this article we will briefly analyse the conflict between 

publicity and confidentiality in sports arbitration, particularly 

considering the regulation of the recent Portuguese Court of 

Arbitration for Sport4.

2. Publicity vs. Confidentiality  

“Not only must Justice be done; it must also be seen to be 

done”. This well-known aphorism (from R v Sussex Justices, Ex 

parte McCarthy) is usually quoted to emphasise the importance 

of publicity in state court proceedings5. 

Given such importance, it is therefore not surprising that 

all major international declarations, conventions, etc., include 

publicity as part of the right to a fair trial. This can be seen, 

for instance: (i) in the Universal Declaration of Human Rights 
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(article 10), (ii) in the European Convention on Human Rights 

(article 6), and (iii) in the Charter of Fundamental Rights of 

the European Union (article 47).

However, despite its importance, publicity is not an 

absolute principle. In fact, it can present some problems that 

justify the existence of exceptions6.  These difficulties are 

particularly felt in arbitration, where publicity may compromise 

one its major advantages: confidentiality. 

As it is well-known, there are many situations in which 

confidentiality is essential to the parties, especially when they 

want to protect their trade secrets, business activities, know-

how, sensitive information, etc.7 Such concerns are quite 

understandable. Also, as many authors rightfully put it, public 

disclosure can sometimes encourage a “trial by press release” 

and may jeopardise negotiations between the parties8. 

Compared to court litigation, arbitration is usually a 

better answer to these concerns9. Given the contractual and 

private nature of arbitration, it is reasonable to consider that 

arbitration proceedings are generally confidential10. Some even 

posit that “an implicit duty to observe confidentiality flows 

from the arbitration agreement”11. It is therefore not surprising 

that confidentiality is the rule in several arbitration laws, like, 

for instance, the Portuguese Arbitration Law (despite the 

existence of exceptions)12.

Nevertheless, it is important to note that this does not 

mean that arbitration is a synonym to confidentiality. This has 

become evident in the arbitral community, particularly since the 

famous Esso Australia Resources Ltd. and others vs. The Honourable 

Sidney James Plowman and others case, in 199513. 

Although it is clear that confidentiality in arbitration 

does not violate due process (as the European Court of Human 

Rights has already observed14), there are situations where 

such confidentiality presents some problems. One of them 

occurs where states and public entities are involved (such as 

in investor-state arbitrations). The other one concerns sports 

arbitration, which we will see in the next chapter. 

3. Confidentiality of arbitral awards in Sports 
Arbitration: the solution of CAS

Sports arbitration is commonly seen as more transparent 

when compared to other arbitral centres that settle disputes in 

commercial arbitration15, although this was not always the rule. 

The rule of confidentiality (arbitral procedures, arbitrators and 

arbitral awards) was foreseen in the first regulation of the Court 

of Arbitration for Sport (CAS), and continued to be present 

in revised versions (it was actually taken for granted, being 

publicity an exception).

Nevertheless, this solution was disrupted after the 2013 

Reform and the Claudia Pechstein dispute, leaving the possibility 

for one party to decide to turn the arbitral award public16. As it is 

well-known, after a long period during which confidentiality was 

the rule of arbitration procedures, and there was no general rule 

of publication of awards, article R59 of the CAS Code currently 

establishes that: ”[t]he  award,  a  summary   and/or   a  press  

release  setting  forth  the   results  of  the proceedings  shall  be  

made  public  by  CAS,  unless  both  parties  agree  that  they  

should remain  confidential. In  any  event,  the  other  elements  

of  the  case  record  shall  remain confidential”17.

This solution can be justified by two main arguments. 

First of all, as it is well-known, Sports arbitration is somehow 

different when compared to international commercial 

arbitration, especially when we consider the structural imbalance 

between sports federation and athletes18. Secondly, it is possible 

to ascertain a global public interest19 that relies in the fact 

that the CAS sometimes decides  legal problems concerning 

public law disputes – as the Carlos Queiroz case shows – that 

are not identifiable with a pure dispute between two privates 

with no public interest20.  On the contrary, there are recurrently 

fundamental rights of athletes involved in sports disputes21. 

4. The rule of confidentiality of arbitral awards in 
the Portuguese Court of Arbitration for Sport

The recent Portuguese Court of Arbitration for Sport is 

not a regularly voluntary arbitral tribunal created by the will 

of the parties. On the contrary, it is established by law in order 

to settle all the administrative law disputes that occur, for 

example, between the Portuguese sports federations regulated 

by the administrative law and athletes, clubs, etc 22, and is a 

voluntary jurisdiction in all other sports disputes23.

Far from being consensual, the establishment of this 

arbitral tribunal had to face a constitutional review of this legal 

option in two awards of the Portuguese Constitutional Court24. 

The main problem was that the Portuguese Constitutional Court 

ruled that the mandatory arbitration of the Portuguese Court of 

Arbitration for Sport does not fulfil the requirements of article 

20 of the Portuguese Constitution25. Therefore, in order to assure 

the constitutionality of any mandatory arbitration, a full review 

of the merits of the arbitral award by the state courts is required 

(full review that was not foreseen in the Decree no. 128 and in 

the Law no. 74/2013). Nevertheless, the Portuguese legislator 

insisted in creating a mandatory arbitration for administrative 

sports disputes, approving Law no. 33/2014 which contemplates 

some changes to the other two legal regimes. Although, these 

changes seemed to be compatible with the rule of the Portuguese 

Constitutional Court, the truth is, the issues surrounding the 

constitutionality of the legal establishment of the Portuguese 

Court of Arbitration for Sport are far from being solved26. 

One of the most criticized aspects27 is the permissive 

legal determination – inspired by the CAS regulations before 

the 2013 reform – providing that: “[t]he Portuguese Court of 

Arbitration for Sport publishes on its webpage the award,  a  

summary   and/or   a  press  release  setting  forth  the   results  

of  the proceedings,  unless one of the parties objects”28. This is 

quite controversial because it leaves in the hands of one party 

– for example, the sports federation, which exercises public 

authority – the decision to keep the arbitral award confidential 

or not. Particularly, is this solution compatible with the due 
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process established in article 20 of the Portuguese Constitution 

or even compatible with article 6 of the European Convention 

on Human Rights?

There are two main arguments that should be considered. 

First, mandatory arbitration has no contractual basis, in the 

sense that it is imposed by the law and parties have no major 

influence – as it is shown by the Portuguese Court of Arbitration 

case – in the structure of the arbitral tribunal. This should have 

influence when deciding on the compatibility of the referred 

norms. It is obvious that mandatory arbitration is not a 

renunciation to state courts and that it should not be dealt as 

a voluntary arbitral tribunal, and therefore should grant more 

procedural guarantees29. Second, as an example of a private 

party exercising public power, we can easily find public interest 

in having arbitral awards rendered by the Portuguese Arbitral 

Tribunal made public. This is particularly demonstrated by 

the fact that the object of these decisions are in most cases 

fundamental rights (for example, disciplinary decisions), which 

require a different type of sensibility to the question.

The answer to the questions presented above appears to 

point in a direction that is unfavourable to an interpretation 

seemingly sustaining the rule of confidentiality of the arbitral 

awards rendered by the Portuguese Court of Arbitration for 

Sport. But it is also evident that the Portuguese legislator (i) 

has completely disregarded the importance of introducing 

elements of transparency that are needed in Sports arbitration 

because of its particular characteristics; (ii) and that it did not 

considered the latest CAS regulatory reforms.

Nevertheless, the CAS solution is more accurate in the 

context of the need of a more transparent and demanding legal 

framework concerning a high level of guarantees of procedural 

fairness. It is easy to agree that the Portuguese lawmaker can 

not only learn from the CAS regulation in confidentiality 

matters, but also have a good starting point on the discussion 

involving the necessary debate regarding the need of publicity 

in Portuguese Sports arbitration. 

5. Conclusion

Confidentiality in arbitration is a hot topic. The challenge 

involving the necessary publicity in some disputes is far from 

being resolved. 

That being said, the most obvious conclusion is that 

confidentiality is no longer the only paradigm in arbitration, 

particularly in sports arbitration. There are many circumstances 

that are important to consider. The Portuguese legislator failed 

to realize this and, in our opinion, did not learn the right lessons 

from CAS on this subject. 

Artur Flamínio da Silva  

and António Pedro Pinto Monteiro
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order  to  defend  those  of  his  rights  and interests  that  are  protected  by  law (…)” and that “[e]veryone has the right to secure a decision in any suit 
in which he is intervening (…) by means of fair process” [the translation of the Portuguese Constitution can be found in (http://www.en.parlamento.pt/
Legislation/CRP/Constitution7th.pdf)].

26  For example, in the decision no. 123/2015 the Portuguese Constitutional Court ruled that it can be contrary to  article 20 of the Portuguese 
Constitution that interim measures are exclusively granted by an arbitral tribunal established by law (as it is in the Portuguese Court of Arbitration for 
Sport) and not by a state court. Regarding this decision, see Artur FlAmínio dA SilvA, ”Revisitando a constitucionalidade da arbitragem necessária em 
Portugal: reflexões sobre o Ac. n.º 123/2015 do Tribunal Constitucional”, in Revista de Arbitragem e Mediação, no. 47 (2015), pages 365 ff.

27  See, for example, AnA celeSte cArvAlho, “Justiça Federativa e o Tribunal Arbitral do Desporto”, in IV Congresso de Direito do Desporto, ricardo costa e 
nuno BarBosa (coord.), Almedina, Coimbra, 2015, page 50.

28  See article 50, no. 3, Law no. 74/2013 (with the amendments of Law no. 33/2014).
29  Vide Artur Flamínio da Silva, “A arbitragem desportiva em Portugal …”, cit, page 82, assuming that mandatory arbitration is – regarding the Portuguese 

Constitution – a “downgrade of guarantee” that assist to the parties.
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Artur Flamínio da Silva is a PhD. Student in 
Sports Arbitration (waiting for disputation).
He has earned his law degree from Faculdade de 
Direito da Universidade de Lisboa, and a Master 
of Laws degree in Public Law from Faculdade de 
Direito da Universidade Nova.

Artur has published several papers in Sports 
Law, Sports Arbitration, Constitutional Law and 
Administrative Law.  He has also published a 
commentary of the Law of the Portuguese Court  
of Arbitration for Sport. 
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António Pedro Pinto Monteiro is a Senior Associate 
at PLMJ Law Firm and he is part of the PLMJ 
Arbitration Team. 

Admitted to the Portuguese Bar Association in 
2007, Pinto Monteiro is also a member of the 
IPPC (Portuguese Civil Procedure Institute), the 
APA (Portuguese Arbitration Association), the 
CEA (Spanish Arbitration Club) and the AIA 
(Association for International Arbitration). 

Having earned a law degree from Faculdade de 
Direito da Universidade de Coimbra, he went on 
to obtain a postgraduate degree in arbitration from 
Universidade Nova de Lisboa and is currently 
finishing his PhD in arbitration. 

António has published many articles regarding 
arbitration and civil procedure, and is a regular 
speaker in several conferences and seminars. 
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Matthew is a Partner in DAC Beachcroft’s London 
office from where he advises and represents clients 
worldwide.  Matthew is an experienced dispute 
resolution practitioner and has advised on and 
conducted arbitrations under the arbitral rules 
of several institutions including UNCITRAL, 
OHADA, LCIA, ICC, LMAA and LME. 
Matthew deals with a wide variety of areas 
including banking, financial markets (including 
ISDA transactions), fraud, contractual disputes, 
international sale of goods and commodities 
disputes; he has also undertaken regulatory and 
investigatory work for a range of clients. 
Matthew acts for underwriters, brokers and 
insureds on the Lloyd’s, London and international 
markets. He has acted as coverage and defence 
counsel in respect of, inter alia, D&O and fidelity 
policies. He also has experience of bringing and 
defending accountants’, tax advisers’ and insurance 
brokers’ negligence claims. 

He speaks fluent Spanish and Portuguese.  
Matthew has worked for a number of clients in 
Latin American jurisdictions, including a major 
hydrocarbons transmission company and a 
sovereign entity. 
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