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The question of how to minimise the number of aradles to arbitrator appointments is a
perennial problem for both practitioners and ingiins. One of the attractions of
international arbitration as a means of resolvirags-border commercial disputes is the
assumption that the tribunal will determine theecksrly and impartially, without regard to
the nationality of the parties, and in accordanith generally recognised standards of due
process. If either party has cause to believeahatrbitrator lacks the requisite degree of
objectivity, or is for some reason incapable off@ening his duties fairly and impatrtially,
then it is right that such a party has an oppotyuoi object to that person sitting on the
tribunal. On the other hand, it is not unknowndqparty to seek to delay the arbitral process
by raising unwarranted objections to a nominatédrator, or to derail the process entirely
by a late application to remove an arbitrator mig\waough the case (invariably when
previous interim or procedural decisions have shrerse to the applicant). When dealing
with such challenges, a balance must be struckdmetwesponding fairly to legitimate
concerns, while seeking to discourage frivolous glamts and the disruption that flows from
them.

The level of disruption will vary in every case thiucan be substantial. Even if a challenge is
made early and ultimately unsuccessful, it willagethe conduct of the arbitration as well as
leading to additional costs being incurred. The ’BJ€@cent Report on Techniques for
Controlling Time and Costs in Arbitration cites etijions to the appointment of an arbitrator
as a factor tending to give rise to delay and advarties to “give careful thought” as to
whether an appointment might give rise to an oljact The Report does not advise how to
avoid objections later in the arbitral processspreably because such objections normally
arise from the conduct of the arbitration and aagand the control of the appointing party.
Late objections or challenges are particularly ttesome and often require numerous
additional hearings before they can be resolvediristance, a recent challenge alleging
apparent bias against two members of a three-ritamal in an ongoing LCIA arbitratidn



led to the appointment of a separate three-masidiviof the LCIA to determine the
application. When the application was rejectedraféeeral rounds of written submissions
and an oral hearing, the party alleging bias laadahnfresh application to the English
Commercial Court under section 24 of the Arbitrathct 1996 (which is still pending).

Pre-appointment disclosure of information

In order to reduce the risk of a challenge durlmgdourse of an arbitration, it is customary
for a proposed arbitrator to disclose, before ateg@n appointment, any information that
might be considered relevant to his or her suitgtiib preside over the case. If, following
such disclosure, one of the parties feels it wd@dnappropriate for the individual concerned
to accept the appointment, that party has an oppitytto object and should do so promptly
so that the matter can be resolved at an earlg shgst arbitration institutions include in
their procedural rules a regime for disclosurenédimation by prospective arbitrators prior to
appointment, together with time limits for any atijens filed as a result of such disclosure.
Article 5.3 of the LCIA Rules, for instance, states

Before appointment by the LCIA Court, each arbarathall furnish to the Registrar a written
resume of his past and present professional posijtio.and he shall sign a declaration to the
effect that there are no circumstances known tolikiehy to give rise to any justified doubts
as to his impartiality or independence, other thay circumstances disclosed by him in the
declaration. Each arbitrator shall thereby alsomgsa continuing duty forthwith to disclose
any such circumstances to the LCIA Court, to amgotmembers of the Arbitral Tribunal and
to all the parties if such circumstances shoulgeagifter the date of such declaration and
before the arbitration is concluded.

Article 10.4 of the LCIA Rules requires the partieshallenge any appointment within 15
days of the formation of the tribunal or (if latafier becoming aware of any circumstances
raising a ground for challenge.

There is a similar scheme set out in the ICC Rualegsles 7(2) and 7(3):

7(2) Before appointment or confirmation, a prospecarbitrator shall sign a statement of
independence and disclose in writing to the Secattany facts or circumstances which
might be of such a nature as to call into quedtienarbitrator’'s independence in the eyes of
the parties. The Secretariat shall provide suabrimétion to the parties in writing and fix a
time limit for any comments from them.

7(3) An arbitrator shall immediately disclose intimg to the Secretariat and to the parties
any facts or circumstances of a similar nature tvinnay arise during the arbitration.

Article 11 of the ICC Rules provides that any chadle to the appointment of an arbitrator
must be submitted within 30 days from the date wtherparty making the challenge received



notice of the appointment or was informed of thefand circumstances giving rise to the
challenge.

Such rules are intended to minimise the risk @fta thallenge to an arbitrator by ‘flushing
out’ grounds for objection at an early stage. Tlles themselves contain no detailed
guidance for prospective arbitrators (or the partitearbitration) as to what information
should be disclosed, or what kinds of relationghiponnection might give rise to legitimate
doubts about an arbitrator’s suitability. Howewgridance on these issues may be found in
the IBA Guidelines on Conflicts of Interest in Imational Arbitration (the IBA Guideline$).
The stated aim of the IBA Guidelines is to “helpti@s, practitioners, arbitrators, institutions
and the courts in their decision-making processémvtiealing with issues of impartiality,
independence and disclosure of information. Althotige IBA Guidelines may be overridden
by any applicable rules of national law or the @ébirules agreed by the parties, they have
achieved a measure of acceptance and are a ugkfdbaarbitrators faced with issues of
pre-appointment disclosure.

Nevertheless, despite the availability of resoustesh as the IBA Guidelines, and the
growing sensitivity on the part of prospective adibrs to issues of potential conflict or
perceived bias, there does not appear to be angtied in the number of challenges. If
anything, the frequency of challenges in Europeéitrations seems to be increasing. Parties
(or their legal advisers) have become highly adépdentifying a perceived flaw in the
arbitral process or an extraneous factor affedtiegpartiality of an arbitrator, and are
increasingly willing to make a formal objection whie opportunity arises. Two recent cases
summarised below are illustrative.

Eureko v Poland

One of the most high profile challenges of the I&months arose from an investment treaty
dispute between the Republic of Poland and thelDiasurance company Eureko BV. This
was an ad hoc arbitration seated in Brussels, iolwihe claimant alleged that the decision to
nationalise a leading national insurance companheyolish government contravened the
provisions of the Netherlands-Poland bilateral stmeent treaty. The tribunal appointed to
determine the dispute was typically heavyweightliiis kind of dispute: Yves Fortier
(president), Judge Stephen Schwebel and Professoyr Rajski. The tribunal published its
Partial Award on Liability dated 19 August 2005~hich, by majority opinion (Rajski
dissenting), it held in favour of Eureko that Paldrad breached various provisions of the
investment protection treaty.

In October 2005, Poland served a notice of reaysah Judge Schwebel, arguing that his
close relationship with the US law firm Sidley Aasgave rise to justifiable and legitimate
doubts about his impartiality and independence,ragdesting that he recuse himself from
the case. Sidley Austin were representing the Usedbanultinational Cargill Corporation



against Poland in another investment treaty caskAaerican Lawyer magazine had
published an article suggesting (erroneously) Jndge Schwebel was acting as one of
Cargill's legal advisers in that other case. Altgbududge Schwebel had worked alongside
Sidley Austin in several cases, and although his Bgal practice used the same office
building in Washington, DC, he denied acting ford@ilain the ongoing arbitration against
Poland referred to by American Lawyer.

In December 2006, the Belgian court held that tineae no evidence to contradict Judge
Schwebel’s denial of any involvement in the Cargise, and the fact that he shared the same
building with Sidley Austin and had worked with tfilen on other unrelated cases was
insufficient to raise legitimate doubts about npartiality. The application to replace him
was duly dismissed.

However, the Belgian court’s decision does not appe be the end of this story. In January
2007, Poland filed an appeal in Belgium againsictingt’s ruling, claiming that the court had
ignored further evidence of Judge Schwebel's diogs with the US firm. According to

press reports on the casBpland is seeking to rely upon Judge Schwebelksincanother
investment treaty dispute between Vivendi and Atiganwhere he is acting as co-counsel
for the claimant (once again alongside Sidley Aystdne of the authorities relied upon by
Vivendi in that case was the Partial Award renddngthe majority (Schwebel and Fortier) in
the Eureko case. Poland argues in its appeal i&tineko case that this in itself demonstrates
a clear conflict of interest sufficient to raisatjfiable doubts as to Judge Schwebel’s
impartiality in the arbitratiofi.

The recent appeal raises questions about the dwterttich it remains possible for the same
individual to play the role of arbitrator and coahm separate disputes, particularly where the
legal issues are similar. It is a particular prabler arbitrators and lawyers acting in
investment treaty disputes, where the pool of rpletarbitrators is more limited than for
general commercial disputes, and where substantielsame or similar issues of
interpretation of standard treaty provisions wilariably arise again and again in different
cases. In yet a further twist, it has also beeontegd that Argentina has voiced objections to
Vivendi’s reliance upon the Eureko case as an aiyha its written submissions as a result
of Judge Schwebel’s role on the Eureko tribunal.

ASM Shipping

The complications arising from an arbitrator actasgcounsel in separate proceedings are also
illustrated in ASM Shipping v TTMI. This case hdseady achieved a degree of notoriety

due to an earlier challenge to an award underaeé® of the Arbitration Act 1996 on the
grounds of serious irregularifyThe irregularity in question was the apparent biasne of

the members of the tribunal. Briefly, the arbitratoquestion (Duncan Matthews QC) was a
member of a three-man tribunal at the hearingmetiminary issue. One of the claimant’'s



principal witnesses at that hearing, a Mr Moustakas previously been involved in a
separate arbitration where Mr Matthews had beengas advocate. During that earlier case,
allegations of dishonesty had been levelled at Mudfakas by the clients and solicitors
instructing Mr Matthews.

After Mr Moustakas had completed his evidence engheliminary issue hearing, Mr
Matthews disclosed his involvement in the previoase (which was already known to the
claimant) and the claimant objected to him contiguto sit as arbitrator. Mr Matthews
refused to recuse himself, and although the isfhéesaontinuing to sit was the subject of
further correspondence, no application was madenmve him. On 23 December 2004,
nearly two months after the preliminary issue hegran award was rendered by the tribunal
that was largely favourable to the respondent. @my did the claimant apply to the court,
not to remove Mr Matthews from the tribunal, butt@llenge the validity of the award under
section 68. Morison J held that the claimant had tlee right to challenge the award on the
grounds of apparent bias because it had failedatkceran application promptly and had taken
up the award. However, in his judgment Morisonsd dleld that “Mr Matthews QC should
not continue to act in this matter” and should sschimself, which Mr Matthews duly did a
short time after the judgment was handed down.

This judgment of Morison J was an interesting (eodtroversial) decision. In particular, it
concluded that the arbitrator’s prior involvemamtidispute that had also involved one of the
witnesses in the present dispute (not one of thisegahemselves) was sufficient to satisfy
the test for apparent bias. The judge also held\inaMatthews should recuse himself in
circumstances where no specific application hadh Ipegde to remove him under section 24
of the Arbitration Act 1996.

Perhaps unsurprisingly, that was not the end ottmroversy. Shortly after Morison J's
judgment was handed down, the claimant asked whethie circumstances, it was
appropriate for the other two members of the trddda remain in place. This issue ultimately
gave rise to the most recent challenge to the émmarning arbitrators (Bruce Harris and A G
Scott) under section 24 of the Arbitration Act 1996the grounds that “circumstances exist
that give rise to justifiable doubt about [theirjpartiality”. Judgment on this application was
delivered on 28 June 2007 by Andrew Smith J.

The main argument in support of the challenge Wwaswhen one member of a tribunal is
found to have been tainted by actual or apparest lti automatically follows that the whole
tribunal and each member of it is similarly taintétie authorities cited in support of this
wide-ranging proposition included R v Sussex Jpate McCarthy,R v Bow Street
Metropolitan Stipendiary Magistrate ex parte Pireidbgarté’ and Re Medicaments$.Smith

J declined to accept that there was a generabppécable in every case where one member
of a tribunal had been removed. He noted, for msathat it was common practice when a
juror had to be discharged for the judge to considesther there was a risk of
‘contamination’ of other jurors and, if there wasneason to think that there was, then to
continue the trial with the remaining jurors. ThesSex Justices and Pinochet cases were



distinguished on the basis that the tribunals as¢hcases had already reached a decision, and
in such circumstances it was unsurprising thateélvaso had committed themselves to a
decision should not form part of the tribunal coctthg a rehearing. The enquiry as to the
existence of apparent bias in relation to the remgimembers of a tribunal would therefore
depend upon the particular facts of each case.

Accepting for the sake of argument that Mr Moussakauld be an important witness for the
claimant in the remainder of the arbitration, Snditheld that any objection to the two
remaining arbitrators could only be made on theshihst there was a risk that they would be
other than impartial because they had been infleghy discussions with Mr Matthews
concerning that witness. On the evidence availablem, the judge dismissed this
proposition as “fanciful”. Mr Matthews had statedarithg the hearing that he could recall
nothing relating to the previous case in which aé acted as counsel. Consequently the
judge could not accept that a fair-minded and mi#d observer would conclude that there
was any real possibility that there had been dsouns between Mr Matthews and the other
arbitrators that might improperly influence thesisassment of Mr Moustakas’s evidence. The
owners’ challenge under section 24 was theref@midised (most of the grounds for the
challenge were also held to be outside the tim# linder section 73 of the 1996 Act).

Problems for the future

Although the most recent challenge in ASM Shipparas unsuccessful, the fact that this type
of argument was raised at all is indicative ofiideent trend to pursue objections even if the
grounds appear novel or speculative. What then intighfuture hold? Assuming that parties
continue to take an aggressive approach to is§usaand conflict of interest, we will no
doubt continue to see challenges based upon amnadobis conduct or participation in
different cases. This is likely to remain a them&uropean arbitration for as long as lawyers
continue to accept appointments to sit on tribundige practising as advocates. In addition
to ‘subject matter’ conflict, there will be increassensitivity to ‘issue conflict’, where the
appearance of bias results from an arbitrator adagra particular point of view, either in
separate proceedings when acting as counsel,aoteixtbook, journal or speech, on an issue
of law relevant to the case in which he sits onbaunal.

For practitioners in England, there may even bewen attempts to challenge the system
whereby barristers occupy the same set of chanalmersvork independently, but accept
appointments as arbitrator or counsel in casesewvbitier members of chambers are involved.
The leading authority on whether a conflict arisethis type of situation is still Laker

Airways v FLS' which firmly rejected the argument that a conféi€interest could arise.
Might this decision (Rix J at first instance) beisgted and overturned? Some of the leading
commercial sets of barristers’ chambers are inarghsmarketing themselves as a ‘brand’ in
a similar way to solicitor law firms; legal direcies frequently refer to the reputation of a set



of chambers as a whole, or the ability of a setleduct certain types of specialist work.
Some of the features that previously distinguidbadlisters’ chambers from law firms have
also been eroded over recent years, and theregeasan increase in mobility between the
two professions. What are foreign parties to a laonarbitration therefore going to think
when they come to London and see one or more mamobartribunal, as well as counsel
acting for the opposing party, drawn from the samembers? Even if the English Court does
not revisit Laker Airways, this does not preclulles kind of argument being raised in
European arbitrations seated outside Engtdnd.

One suspects that objections to arbitrator appa@ntesand applications to remove arbitrators
are going to continue to be a feature of Europehitrations for the foreseeable future, and
that there will be plenty of scope for ingeniougdkadvisers to test the parameters of what
does or does not give rise to a perception of Bidstrators, for their part, will need to be
increasingly sensitive to any set of circumstarthas might be construed as evidence of
partiality or conflict, and avoid saying or doingyghing, in any context, that might suggest
they are other than fair-minded in relation to ¢thees over which they preside.
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