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IBA Guidelines on Conflict of Interest have proviba well-sprung platform for new tactical
challenges to arbitrators, a malign practice tpakears to be increasing everywhere.
[V.V.Veeder, Essex Court Chambers, London, “Thelish@rbitration Act 1996: its 10th
and future birthdays” at
http://www.expertguides.com/default.asp?Page=10&6iN=150&CountrylD=117

In May [2006], the LCIA Court and Board took thedemark decision to publish the LCIA
Court’s decisions on challenges to arbitratorshenform of abstractittp://www.Icia-
arbitration.com/

It is important not to blame the messenger. Theriational Bar Association Working Group
and ensuing Guidelines on Conflict of Interestriteinational Commercial Arbitration not
only included some of the most brilliant arbitratf] they also did brilliantly at finding
common ground in a minefield that, until their ilv@ment, was marked by both rigidity in
international rules governing conflicts of interast widely disparate practice in domestic
jurisdictions. The Working Group and Guidelinesdaalso not be blamed for different
approaches towards conflict of interest in diffédegal systems, and some strident views
about how to deal with conflicts. They cannot bdttd, too, for trying to find middle-ground
in the presence of differences of opinion amongthearticularly in the face of differences in
arbitration law in their respective national juitttns[2]

Nor should the Working Group and Guidelines be efgbonsible for a pervasive problem
that has plague modern international commerciatratlon from the outset. Parties to
international commercial arbitration have takenaadage of the Guidelines in part because of
the vexing problem of overly litigious counsel tivdernational commercial arbitrators have
faced since long before the Guidelines came irfecefAfter all, counsel in arbitrations in
common law jurisdictions at least tend to be lawyeho regularly engage in procedural
challenges before courts of law. While they onliglsm direct such procedural challenges
against the impatrtiality or independence of courtsy are far more likely to challenge
arbitrators whose jurisdiction resides primarilypigrty consent, not in the strict rules of



evidence and procedure of national courts. Moreamtgrnational commercial arbitrators
generally, including professional arbitrator fromr&pe, are certain to have encountered such
practices long before the IBA began this importaitiative.[3]

It was certainly not the intention of the draftefgdhe IBA Guidelines to provide parties with
an open-ended opportunity to challenge internatioommercial arbitratorgl] One goal was
to provide greater clarity and predictability iretlaw of international commercial arbitration.
Another goal was to assist courts, arbitratorsiggand others associated with arbitration in
determining the principles and practice governmgimpartiality and independence of
arbitrators. A further goal was to build a stabitform upon which to unify disparate local,
national, regional and international practice igamel to the conflict of interest of
arbitratorg5]

This essay explores the challenge, expressed by\We¥der, that the guidelines governing
conflict of interest is encouraging the “malign giee” of new tactical challenges to
arbitrators. It also reflects on the unprecededtsision by the LCIA Court and Board to
publish abstracts of the decisions in which artbsare challenged. Part | frames the issues
explored in the article. Part Il reflects on soraksé truisms that have traditionally been
imputed to conflicts of interest in internationahemercial arbitration. Part Ill discusses the
key attributes of conflict of interest, independeaad impartiality. Part IV explores the IBA
Guidelines. Part V concludes with some suggestions.

|. FRAMING THE ISSUES

It is not surprising that the IBA drafters receivaternational recognition, including a
prestigious award for their wofk] In the view of this author, and considering therity

path they had to follow, they certainly deservet\ihat they faced full square was the
realization that international commercial arbiwathas become increasingly more complex;
it is dominated more than ever by lawyers; and qgst is substantively more complex, so too
it has become inundated with procedural issuesin&gauch a background, it is
understandable that concerns over conflicts of@ste along with arbitral neutrality, have
grown, along with the need to assure users — atohiaélegal systems — that arbitration still
works, properly, efficiently and responsibly in iernational community.

Nevertheless, no drafting team can hope to sered #sngs to all people: and the IBA
guidelines are surely no exception. In attemptogutline a plausible approach towards
recognising, addressing and resolving conflictstdrest, their Guidelines unavoidably
opened the door to both opportunity and opportunigimey provided an opportunity to unify
a disparate body of law into a coherent whole @ittierests of a viable international Law



Merchant.7] They also served the interests of opportunistiigsawho have used the
guidelines to challenge arbitrators, delay anditipraceedings. The real challenge is for
international commercial arbitration to ensure thatopportunities the Guidelines provide to
stabilize arbitration outweigh the opportunism withich the Guidelines sometimes are used
to destabilize if8]

For these reasons, it is important that partieglidration and arbitrators fully understand the
nature and effect of a conflict of interest. Arators need to understand conflicts in deciding
whether to decline to accept appointment as atbrisand as an ongoing obligation over the
course of each arbitratid@] They also need to understand when and what ttodesm the
event of a conflict of interest and how to managerflict once they identify it, or

alternatively, it is raised by a party. Arbitrat@so need to understand conflicts as they relate
to other participants in arbitrations, including bot limited to the secretary. Parties to
arbitration, in turn, need to understand the natunck effect of a conflict of interest in
identifying when an arbitrator is in conflict, ahdw to redress that conflict effectivgliO]

Certainly, there is scope for abuse under the Gineke But in considering the extent of
variation in the practice of disclosure regionalhd in different legal systems prior to the
Working Group, the Guidelines have provided mucbdeel clarity, even though they
sometimes have reached less than ideal middle drdluone considers the degree to which
the reputation of international commercial arbitatdepends upon the self-confidence of
those who serve it, as arbitrators, withessesetates and parties themselves, carefully
crafted guidelines in thorny areas of arbitratioagtice are valuable.

At the same time, it is important to recognise tkaen though the Guidelines purport to be
advisory and to codify international and domestigal practice on conflicts of interest, they
are subtly peremptory in key respects. For onagttiimee Working Group clearly argued that
its goal was to define “best practice”, and atgshme time, it acknowledged that national laws
did not always adopt “best practice.” Similarlyprboposed guidelines that “could be accepted
by different legal cultures” rather than “were” apted by those cultures. The result is
therefore more peremptory than the Guidelines fdymmaight suggesf11]

IIl. ACCURATE AND SOME FALSE “TRUISMS”

A frequently posed view is that, if in doubt, abitmator should disclose the existence of a
conflict of interest and be cognizant of that omgpduty throughout the arbitration. This is a
realistic response, so long as the conflict istified, understood and adequately and properly
conveyed by the arbitrator to the parties.



The second view, less popular perhaps, is thatnwahgarty raises a conflict before or during
an arbitration proceeding, the rule of thumb istfer arbitrator to step aside, even if that
arbitrator does not believe the conflict is susible. The perceived risks in not declining the
appointment or stepping down, is fear that the @edags might be disrupted, a challenge
might follow, and the reputation of the arbitratoight be impaired. The result is a very
conservative approach towards conflicts of intere&s the Working Group noted in a
preliminary Draft Joint Report, “arbitration praziis more and more influenced by very
restrictive tendencies and that overly strict rutesy limit the availability of qualified
arbitrators.[12]

There is no easy response to this conservative; Yiew conservative an arbitrator ought to

be in fact will depend on the circumstances surdaumthe case, the background and
experience of the arbitrator, as well as that efgharties. What can be said is that an arbitrator
should not be intimidated to resign by the alleabf a conflict, or even by the proffering of
evidence of one. A decision not to accept an appant, or to resign after appointment,
should be well considered and informed; it sholdd &e guided by fathomable standards and
rules of disclosure. It is in this regard that arsb understanding of guidelines governing
conflicts of interest is most useful.

A cynical third view is that, when in doubt aboutning an arbitration, a party should raise a
conflict of interest, whether one exists or notprder to delay or otherwise destabilize the
arbitration. It is this cynical view that perhapsslat the core of criticism of the IBA
Guidelines, not any inherent insufficiency in theid@elines themselves. The fear that the IBA
Guidelines mayl be used to create loopholes throughh parties undermine arbitration
proceeding is a concern that can be attributediyogaideline. In issue is the need to
appreciate, not only when and how an arbitratoukhdisclose a conflict, but also when and
how one or both parties should be able to invokeGhidelines, among other instruments, to
make a case for a conflict, spuriously or otherwiisessue is also how arbitrators and courts
should deal with such issues responsibly and effity[13]

[ll. INDEPENDENCE AND IMPARTIALITY

A conflict of interest in general terms constitugefact or circumstances in which a party who
Is in the position of deciding a case has a mdtierierest which is either in actual conflict
with that party making or participating in makirwat decision, or can be reasonably so
inferred in the circumstances. That interest cauise out of a relationship in which that
arbitrator or other party is involved and that gtiethe arbitrator’'s independence; or it can
arise by virtue of the behaviour or other courseasfduct involving that arbitrator and that
relate to that arbitrator’s impartialifg4]



A great deal has been written about these two keyponents of conflict of interest:
independence and impatrtiality, including whetheythmount to the same thifics] The
answer is that they do not. They clearly overlajt,tbey are distinguishable in important

respect$16]
I. Independence

Independence ordinarily relates to relationshipsekample, whether an arbitrator is
professionally or personally related to one offiheties, or has a familial or business
connection to or with that party. A professiondat®nship could include a relationship in
which the arbitrator, or partngt/] has acted or is acting as counsel, an emplgy&ean
advisor or as a consultant on behalf of one ga@y A business relationship could include a
business venture in which the arbitrator or a garholds an executive or non-executive
position or is a party to a business transactioch sis a property or stock investment, with
one party[20] A familial relationship could arise when an arhitr, partner or business
associate is related to one of the parties, asassp parent, aunt, or cousin. A personal
relationship could include, for example, a longndiag friendship between the arbitrator and
a party, or a solitary incident when it is discaakthat the arbitrator shared a room with the
counsel for one part21]

Independence also depends on the degree of satiomships, such as the degree of
separation between the arbitrator and a party @rlitrator. An arbitrator may be a party to a
business relationship with a party to an arbitrappooceeding, or a law firm partner in a
different office may be such a party. The spousanoérbitrator may work for a party to an
arbitration or that person may be a distant redafi\ne degree of a relationship may also vary
with time, space and place. For example, an atbitraay have an investment with a party to
the arbitration in which the arbitrator is in diteontrol, or an investment which is held by a
blind trust. The arbitrator or partner may haveéhastorical or an ongoing relationship with a
party to an arbitration and so {i2]

The measure of an arbitrator’s independence is sor@e conceived objectively: would a
reasonable person conclude, in light of the ratetiip in issue, that the arbitrator is
independenf23] One can debate the nature of that objectiveitesdtding the extent to

which a reasonable person is informed about thigratibn, and whether someone called
upon to reach such a determination might superispasor her sense of reasonableness for
that of the reasonable person. However, this sganold debate that offers no new insights
except to observe that the reasonable person igplimas, not a fixed and constant being.

ii. Impartiality



Impartiality relates to a state of mind, sometireeslenced through conduct demonstrating
that state of mind. An arbitrator is partial towsuahe party if he displays preference for, or
partiality towards one party or against anotherybether a third person reasonably
apprehends such partiality. Such partiality goeshether it is reasonable to believe that the
arbitrator will favour one party over the other feasons that are unrelated to a reasoned
decision on the merits of the case. These unrefattdrs could include a relationship, such
as the influence that a professional, businegsermonal relationship might give rise to the
reasonable belief that the arbitrator is partiatould also relate to the arbitrator’'s conduct in
the absence of such a relationship, such as arsataluring the course of an arbitration
proceeding that persons of a particular nationalityliars, or that a member of an ethnic
minority is in some way inferid24]

The test applicable to impartiality is subjectinethhe sense that it goes to the actual state of
mind and where applicable, ensuing conduct of th#rator. However, it is objective in the
need to determine by some external measure whatteasonable person would consider that
state of mind as constituting partiality, or wonlave a reasonable apprehension of it being

s0{25]

Partiality is sometimes associated with bias; wtiikereasonable anticipation of partiality by
an arbitrator is identified with the reasonablerappnsion of biag26]

There is clearly an overlap between arbitral indeleece and impartiality. For example, a
great deal of debate takes place in the UniteceStad to whether and when a party appointed
arbitrator lacks independence on account of aioglstip between the arbitrator and the party
making the appointment, and being partial on actofithat relationship27] However, the
relationship associated with arbitral independeneg be immaterial, while a lack of

partiality may be material. For example, a partgapted arbitrator may be unrelated to the
appointee, such as when the appointee choosesduause he works in the same industry but
for a different company to the appointee; but ttteator may still display conduct that
demonstrates bias or reasonable apprehensionsirbiavour of the appointing party. The
prevailing issue in determining partiality is tdasish the extent to which the arbitrator acts
as an advocate for the party appointing him, whredtree purports to negotiate on behalf of
that party28] or whether there is a reasonable apprehensiom¢haiay do so.

At the same time, it is apparent that the extemaépendence of an arbitrator, particularly in
party appointed cases, may vary according to the ¢y arbitration in issue. For example,
there is a high level of tolerance for arbitratadsising their appointees in some trades that
would be considered as being in conflict in otljge&d.However, such differences sometimes
lead to conflicts over the limits of such differensuch as in determining the extent to which



a party appointed arbitrator ought to be entitteddvise his appointee as to the proceedings
of the arbitratior{30]

IVV. THE IBA GUIDELINES

The International Bar Association’s Guidelines am(icts of Interest was the product of
wide consultation, intensive meetings and debaig saveral drafts before being finalized.
The first Draft Report dated 7 and 15 October 20882 presented at the IBA Conference in
Durban, South Africa, in October 2002. The Seconaftivas discussed at an Arbitration and
ADR Committee meeting at the IBA Conference in Seamcisco in September 2003. The
Guidelines were finalized in January 2004 as tBA“Guidelines on Conflicts of Interest in
International Arbitration.”

In their two years of work leading up to the Guides, the Working Group consulted with
leading international arbitration organisations.nmbers of the Group engaged in a careful
scrutiny of their national legal systems, and curius debate took place over the selection of
credible, efficient and fair guidance in resolvuh§icult conflict issues impacting on the
parties, arbitrators, international organisati@tates and their courts alike.

The Guidelines were not carved in stone. As thama implies, they were intended to
provide guidance to arbitrators, parties and naticourts in identifying, responding to and
resolving conflicts by both codifying existing ariai practice and filling gaps in the law to
arrive at the most suitable international arbifnactice. In recognising that international
commercial arbitration must defer to an applicdéve, they provided additional information
and further assistance in regard to how to ressbuges of independence and impartiality in a
range of illustrative scenarios, or “situationshtaned in a published li§81]

The commentary below identifies many of these dgweknts, explaining and commenting
on them and on occasions, raising questions almolutlisagreeing with them. However, in
most instances of disagreement, the issue behendisagreement arose in some manner
during the course of developing the Guidelines telues: the Working Group recognised
the issues and made choices in resolving themfadt¢hat some might lead to disagreement
is understandable in the field that is unavoidahéeked with difference. That the Guidelines
might encourage challenges was perhaps less ckgagpheciated by the Working Group; but
the jury remains out on whether the perceived ercs of a high volume of challenges is, in
and of itself, evidence that the Guidelines havedan their mission.

I. Consultative processes



It is important to recognise at the outset thatwhaking Group sought to promote the
integrity, reputation and efficiency of internatadrarbitration and by any measure, went a far
way towards doing so. The Guidelines and the iistgarticular were clearly consultative, in
attempting to weigh the often competing intere$tsanties, counsel, arbitrators, arbitration
institutions and national legal syste{i&] Nor did the Working Group attempt to foist the
Guidelines on the international community as tts¢ Weord on the subject. Rather, it
acknowledged that the Guidelines are suppletivey tho not displace mandatory rules of
national lawi33 ]Jand they recognise differences in legal cultyigés] At the same time, the
Guideline identified the absence of mandatory rgl@gerning conflicts of interest across
multiple jurisdictions and that this factor, quiteperly, reinforced its important missi{8b]
While it perhaps overstated the assertion thabnatilegal systems lacked variation in their
mandatory rules, for the most part, its assersanue[36]

ii. The UNCITRAL Model Law

The most widely regarded standard of disclosurdi@dpe to international commercial
arbitration is embodied in the UNCITRAL Model Larticle 12(1) states:

When a person is approached in connection witlpdssible appointment as an arbitrator, he
shall disclose any circumstances likely to give tis justifiable doubts as to his impartiality
or independence. An arbitrator, from the time af dgppointment and throughout the arbitral
proceedings, shall without delay disclose any suiitumstances to the parties unless they
have already been informed of them by him.

A number of jurisdictions that follow the Model Laadopt a standard of continuing
disclosurg37] But differences arise regarding the extent to thine standard of
measurement is objective or subjective. An objecsitandard is the norm in Europe. Courts
in the United States also adopt an objective stahideseeking to identify “an appearance of
bias.'[38] However, French courts usually adopt a subjecigadard of disclosui&9]

while English courts do so as well in seeking tniify whether the failure to disclose “gives
rise to a real danger of biag0] The problem with the subjective test is uncertaiiitcan be
based on the arbitrators’ or the parties’ perspeciihe further problem is that, if it is based
on the parties’ perspective, it may lead to detaydisruption as parties demand excessive
disclosure from an arbitrator or arbitrators. Cagni of these issues, the Guidelines adopt a
subjective standard of disclosure “in the eyesefgarties[41] However, the Guidelines
provide for some situations in which disqualificatiwill not arise under the subjective test
and where no disclosure is required regardlesseoparties’ perspectijé2] The

compromise does introduce uncertainty in deterngibdnwhat extent an arbitrator is to
disclose information based on objective critergagstinct from “the eyes of the parties.” It
also creates difficulty for a court to reach a deieationex post fact@s to whether a



disclosure by an arbitrator ought to have satisfietibjective or objective test. Further
uncertainty arises as to whether courts in jurisois in which an objective approach is
adopted will comfortably shift their standard iméormity to the Guidelines. At the same
time, the Working Group had to make a choice betvemenpeting approaches, none of
which is ideal; and they were able to make thaiasho

Requiring that arbitrators make disclosures inddee of doubt raises conflicting issues: it
helps to protect arbitrators from challenges, batso facilitates over-disclosure and can give
rise to yet further challenges. The Guidelinesrstemiddle course. Disclosure should be
made in cases of doubt, but provision is madedoognition of the need to avoid over-
disclosurg43] The result may be the best and the worst of afldsoprotection for

arbitrators from challenges and an opportunitypfarties to challenge arbitrators on account
of additional disclosure. The ideal solution is &or arbitrator to have the “situation sense” to
appreciate the importance of disclosure as a pimeis well as in the particular context in
which to make a disclosure in light of that prifeipi4]

The Guidelines also provide that, in evaluating thleeor not a conflict of interest exists, it
should not make any difference at what the stagbeoérbitral proceedings the conflict
ariseg45] In effect, the duty of disclosure is continuid®] The rationale for this logic is
that the existence of the conflict, not the timeaitne to light, is determinative. The problem,
with this reasoning is that, for practical consatems, a different view of a conflict of
interest may be warranted, depending on the stgmoeedind47] It might have been
preferable for the Guidelines to have providedsiach flexibility, although, in their being
only guidelines, they implicitly do so.

iii. Defining a Conflict of Interest: Impartiality and Independence

The Guidelines provide a General Definition of Int@dity and Independence. Article 2.1
states: “An arbitrator may be challenged only itgmstances exist that give rise to justifiable
doubts as to his impartiality or independencef beidoes not possess qualifications agreed
to by the parties.[48]

It is perhaps more logical for independence to gueampartiality. The Working Group
recognised this, but followed the order of the Mddsav.

The Guidelines also follow the Model Law in settarg objective standard for the
disqualification of an arbitrator on grounds oftaity or lack of independence. An arbitrator
shall decline appointment or refuse to continuadioas an arbitrator if facts or circumstances
exist that, from a reasonable person’s point ofwhi@ving knowledge of the relevant facts,
give rise to “justifiable doubt$19] as to the arbitrator’'s impartiality or independefid] If



an arbitrator chooses to accept or to continue artppointment once such bias has been
adduced, disqualification is appropriate and alehgk to the appointment should succeed.
This is a sensible standard. Nevertheless, a figiske doubts” standard is inevitably variable.
The requirement that the doubt must be “justifidbdéses the threshold question of the
dividing line between justifiable and unjustifialdeubt, including the applicable criteria; it is
also not entirely clear whether a “justifiable dub distinguishable from a “reasonable
doubt.[51] It is also likely that, as a matter of practiceurts called upon to decide whether
an arbitrator ought to have been disqualified gedyt to use a hybrid objective-subjective
test, determining what is reasonable but in retatoothe particular parties and arbitrator in
guestion52] Whether a purely objective or a hybrid objectivbjgective test is used, it is
apparent that the decision-makgh ultimately be called upon impute a state of minthi
arbitrator after the fact.

iv. The Lists

Perhaps the most useful, and also one of the mogiling aspects of the IBA Guidelines is
its categorisation of “situations” into which aaitimpartiality and independence are
divided. Based on a variety of cases in multiptesglictions, the Working Group broke up
different factual situations giving rise to conceabout conflict of interest into three lists:
Red, Orange and Green. The Red List consisteduzt®ins which give rise tper sedoubt

as to an arbitrator’s impartiality and independefdes list is again divided into situations
that cannot be waived by the parfigy and those that can be so waiygd.] The Orange

List consists of specific situations in which therees might reasonably have doubts about the
arbitrator’s impartiality or independenfeh | The arbitrator has a duty of disclosure in such
cases; however, the parties can waive, or be detonedive, that duty56] The Green List
consists of situations in which there is no appeaaf partiality or a lack of independence
and no conflict of intereg&7] It is noteworthy that the Working Group explicitigjects the
subjective “in the eyes of the parties” test indawvof an objective test in devising its Green

List.[58]

The benefit of the lists is that they provide assrsection of illustrations based on past
practice in which arbitrators and parties can idgsituations of conflict of interest, as well

as the perceived significance of that conflict, anthe case of the red list, how parties can
cure conflicts through consel9] Whatever tests one applies, objective or subjegctiv
determining whether the situation is one in whintagbitrator has a duty of disclosure
depends on the judgement of that arbitrator andldhblead to a challenge, the judgement of
a court or other decision-maker. The problem is i lists also provide litigious parties

with a list of circumstances in which they mighbgnd such a challenge, spuriously or not.
Such concern likely supports V.V.Veeder’'s concabyut the flood of recent challenges
since the adoption of the Guidelines. That coned¢sa underscores the decision of the LCIA



Court and Board to publish abstract of decisionshich arbitrators are challenged.
Determining whether the situation at hand is maligrsimilar to or different from a listed
situation undoubtedly can invite endless debate differences of kind and degree. Added to
this is the reality that common lawyers who arened in the art of inductive reasoning
sometimes may well draw analogies and distinctamhaauseanto demonstrate that the list
actually supports their argument. The fact tha¢ast some of the lists evaluate disclosure “in
the eyes of the parties” may well lend further fizethe argument that what ought to be
determinative is a party’s nuanced perspectiveadrdlict which the arbitrator ought to have
disclosed60]

These problems are inherent in any process thasreh illustrative lists of situations. Debate
among the Working Group shows that they appreciatathtions in the lists that not all

listed situations fitted quite as neatly as theyilddave wanted, and that, as a matter of
argument, the gray area in such situations coultbb®ired white or black. Typifying this
grey area was the ultimate adoption, after lengttyate, in the Working Group, that the non-
disclosure of a conflict under the orange list vddalpse after three yed&l] The Group
clearly recognised that this three year “rule” \adsitrary, and that individual circumstances
may warrant a shorter or a longer period of tine.tBe Group adopted a common sense
approach. The three year “rule” was variable; aidrences should always be made to the
General Guidelines in determining whether and wdisalosure was approprigig2]

v. To Whom Do the Guidelines Apply?

Equally controversially, the Guidelines provide f#zane highest standard of impartiality and
independence for judges, arbitrators, sole arbitsaparty-appointed arbitrators, tribunal
chairpersons, with a qualification for secreta[&3. It is clear that different standards apply
in some domestic legal systems. American courtergdly apply a stricter standard for
neutral than non-neutral — party appointed — atuits[64] A German court has also applied
a stricter standard of impartiality to the Chairaof arbitral tribunal than to the co-
arbitratorg65] In adopting a uniform standard of impartialitye tBuidelines avoid
differentiating among national standards and is tBspect, are at variance with at least some
national legal systems. In addition, the guidelipegoort to apply, not only to international
commercial arbitration, but also to "other typesdfitration, such as investment arbitrations
(insofar as these may not be considered commenddlations).[66] The rationale behind
the Guidelines certainty is laudable, uniformityis/orthwhile goal in an international
commercial regime that is troubled by diversityt Buemains to be seen whether, as a
practical response, national courts of law willgtate towards this uniform standard
contained within the Guideling§7]



The long-standing rule in international arbitrahgtice is that the interests of an arbitrator are
deemed to be identical to those of his or her lanw &nd that all conflicts of the firm are
attributed to the arbitrator. This rule is quitadequate to deal with the large multinational
law firm in which lawyers often cannot realistigakeep abreast of the practice of hundreds
of lawyers who practice out of different office®and the globg68] At the same time, it is
difficult to justify carving out an exception foush firms without running into the risk of
abuse by large firms, including complaints thaythee subject to a lower standard of
disclosure than smaller firms and single pract#isfc9] Moreover, the ease of
communication today makes the case for exceptmnsbltinational law firms based on
distance less plausible: for example, email istorally instantaneous, along with video-
conferencing and podcasting. Given tension amoffigrdnt delegates over these issues, the
Guidelines choose to identify the arbitrator “imngiple” with his or her law firm, but specify
further that nevertheless the activities of theteator’s firm should not automatically
constitute a conflict of intere§I0 ] They adopt a subjective-objective approach in
determining whether the activities of an arbitrat¢aw firm should give rise to circumstances
that disqualify the arbitrator from serving or néede disclosed, so long as that
determination is “reasonably considered in eaclviddal case’l.71]

Comparable issues arose in respect to disclosyrasdgal entity that is a company within a
group of companies. The difficulty in attributingrdlicts to an individual legal entity is that
it may be far removed from the others, making itlatful to hold the individual legal entity
responsible. Conversely, not holding that entityoamtable for conflicts, as when each legal
entity is treated as a stand-alone, raises thdgrobf abuse when that entity ought
reasonable to know or identify conflicts relatimganother legal entity in the group. The
Guidelines resolved this difficulty, again by findia middle course. It stipulates that the
activities of a group of companies should be reablynconsidered in each individual

case.72]
vi. Waiving Conflicts

The issue of parties waiving and accepting corsflista vexing one. Waiver should not be
likely assumed. Under English Law, for exampleaditrator who has some doubt as to his
ability to accept an arbitration, should declineltoso; and if he or she accepts, waiver by the
parties should not be inferr¢d3] In contrast, some jurisdictions like the Unitedt8¢ appear
to have no clear rule on the subjgtt]

The Guidelines reflect a balanced position on wabyedividing situations in the “red list”
between those that can and those that cannot vedvaihe result is to effectively provide
that the most serious issues of impartiality a#t laf independence can only be cured at the



outset by the arbitrator’s decision to declinedppointment. The result is sensible, so long as
one accepts the division between waivable and ramalle situations in the “red lisf75]

Arbitrators who have heard confidential informataturing the course of arbitrating a dispute
are sometimes appointed as facilitators or mediatothat same arbitration. The practice of
requiring parties to expressly waive and accepflictsis practical: it emphasises the
importance of the decision, and express consentitmg encourages both parties to consider
the issue before committing to it in writing. Whtlee Working Group was conscious of this
need, the Guidelines provided that waiver can héindimited circumstances, such as when
the oral agreement of the parties is recordedeamimutes of an arbitration heariftg]

vii. Flexibility

The flexibility of the Guidelines is readily appatevhen they are compared to the 1987 IBA
Rules of Ethics for International Arbitrators. Tini@e IBA rules represent a prior attempt to
provide international guidelines governing the imipdity and independence of arbitrators;
but they are significantly stricter than the Guide$. Their very use of the word “rules” and
the language by which they extol those “rules” dastiate their peremptory character. For
one thing, they define bias more expansively thastrdomestic legal conceptions of bias.
For another, the now defunct Rule 3.3 sets oudtstiles of disclosure in regard to a range of
direct and indirect business relationships betwaearbitrator and a party, among oth&rs.
Rule 3.5 stipulates further that “failure to makels disclosure creates an appearance of bias,
and may of itself be a ground for disqualificateren though the non-disclosed facts or
circumstances would not of themselves justify dadjcation.”[78]

In proposing that the Rules of Ethics be constmasttictively insofar as they conflict with
the Guidelines, the Guidelines follow a common seproacli79] For international
commercial arbitration to take the high road, andase more stringent standards of
compliance than domestic legal systems generally rigidify international practice. It is
also to invite schisms between domestic and intermal organizations in determining the
nature and effect of conflicts of interest.

V. CONCLUSION

The Guidelines are innovative in finding new sauas to old problems. At the same time,
they are not without controversy.

Among the more controversial, the Guidelines impseared obligation on the arbitrators
and parties to make reasonable enquiries to un@mwepotential conflicts of interest at the



outset of the arbitratiof80] Imposing such an obligation on a party was nduihed in the
pre-existing IBA Rules of Ethics. Nor to the knoddge of the author, did it exist in any major
legal system prior to the enactment of the GuidsliliArguably, the change is an example of
the attempt by the Working Group to dictate “besicfice” in conflict of interest cases.
However, the development may also be commendabiting part of the burden to uncover
material conflicts may well be realistic insofargasties often are in a better position to
identify conflicts than the arbitrators. This “rulmay also illustrate the development of
norms of good faith that ought to be imposed oitrators and parties alike in international
commercial arbitratior{f81] However, it remains uncertain as to how such nammsld apply
in practice. For one thing, most parties choosératlon with limited understanding that they
are subject to such good faith duties and might besless inclined to opt for arbitration were
they so constrained. For another thing, imposibgraen on a party could create its own
conflicts as arbitrators and parties engage inttéebaver who is responsible, or indeed more
responsible for the lack of independence or impptatiality of the arbitrator(s) and/or
parties.

Other innovations appear unduly rigid to those wdgard themselves as being most
detrimentally affected by them. For example, thédélines impose duties on English
barristers to disclose conflicts in relation toestbarristers in the same chambers. While
English barristers, unlike solicitors, practicerapthey practice in chambers where they share
certain facilities and expenses, while also mamtag their separate confidential files, fax and
related equipment and resour¢@] In strict principle, barristers are legally indedent

from one another. In practice, they may well emgdynctional relationship, including
consulting one another on difficult case fileandkes sense, albeit not without controversy,
to expect a barrister to disclose a conflict oérast in respect of a fellow barrister. It makes
equal sense not to impose such a requirestento sensuAgain, the Working Group took a
common sense approach. They considered it desi@tteere to be full disclosure to the
parties of the involvement of more than one baerist the same chambers as soon as that
arbitrator-barrister becomes aware that anotheisbarin the same chambers is so
involved[83]

This rule holding barristers accountable for catdliwith other barristers in the same
chambers is perhaps one that worries some Engliststers most. A litigious party to an
arbitration proceeding may well attempt to expsaith a “conflict”. It is certainly realistic to
expect that parties may raise tenuous conflictetay or disrupt proceedings. English
barrister-arbitrators are also justified to be @ned about the economic cost of a challenge,
disruption of their practices and about a potemtis$ of reputation. At the same time, it is fair
to comment that the nature of a barrister’s retesiop with another barrister in the same
chambers is a question of fact, and that in assgsednat a barrister-arbitrator should disclose
ought to depend upon the nature of that relatignsha particular case. If the Working Group



did no more than determine that a barrister-atioitnanay be accountable because of such a de
facto relationship, there is an offsetting bentefithe reputation of international commercial
arbitration that a barrister-arbitrator may beifigdily held accountable for such a

relationship. While this reputation benefit is splative, the Working Group ultimately chose

to raise an issue that others would prefer it ieravoided; it is incumbent on us in the
arbitration community to make the best of it.

Yet further controversy swirls around specific slitations mentioned in the Guideline’s lists.
For example, Rule 3.3 sets out specific situatinrnghich disclosure may be required under
the “orange list” as a result of a “relationshigvibeen an arbitrator and another arbitrator or
counsel”. One sub-rule is 3.3.7 identifies a sitwrain which “[t]he arbitrator has within the
past three years received more than three appamtsrbg the same counsel or the same law
firm.” One may well question the rule. After allhwshould it be three years and three
appointments? Is there any magic in the numbeethfand what relevance should be
accorded to the circumstances surrounding suchiippents, the nature of the firm, the
nature of the disputes, the relationship betweerptrties, and so on? The point is that all
these comments are justified, with one importa@dioation. The list was never intended to
serve as a substitute for scrutiny of the facissne. Indeed, the final comment in the
Guidelines makes the point well when it refers ftoev chart of the list. “...it should be
stressed that this [list] is only a schematic it of the very complex reality. Always, the
specific circumstances of the case [should] preVa#]

No one ought to suggest that reform is without ,caxstl that solutions will always lead to
positive outcomes for all groups. It will be sormad before we can confidently answer the
guestion whether international commercial arbitrais better or worse off with the IBA
Guidelines on Conflicts of Interest. Given whatsted before them, not least of all the IBA
Rules of Ethics, this author believes that the @lugs represent meaningful progress, even if
their effects are sometimes subject to abuse. ytlmeahat, at an appropriate juncture, the
Guidelines might be reviewed with regard to redressoncerns arising from their adoption
and use. As the Guidelines state, at the outsée TBA and the Working Group view these
Guidelines as a beginning, rather than an endheoptocess[85]

* LL.M., S.J.D. (Harvard). Professor of Law and Irediate Past Dean, Faculty of Law,
University of New South Wales. The author is acigean international commercial arbitrator
and free trade panellist, including under the NAEH& is a barrister in New South Wales
and a barrister and solicitor in Nova Scotia, Canad



1 The Working Group consisted of nineteen memkéjddenri Alvarez, Canada; (2) John
Beechey, England; (3) Jim Carter, United StatesE(dmanuel Gaillard, France; (5) Emilio
Gonzales de Castilla, Mexico; (6) Bernard Hanotigelgium; (7) Michael Hwang,
Singapore; (8) Albert Jan van den Berg, Belgiumd®ug Jones, Australia; (10) Gabrielle
Kaufmann-Kohler, Switzerland; (11) Arthur Marrioingland; (12) Tore Wiwen-Nilsson,
Sweden; (13) Hilmar Raeschke-Kessler, Germany; Db4)jd W Rivkin, United States; (15)
Klaus Sachs, Germany; (16) Nathalie Voser, Switgretl(Rapporteur); (17) David Williams,
New Zealand; (18) Des Williams, South Africa; (I3to de Witt Wijnen, the Netherlands
(Chair). The Working Group was assisted by Neonuo Bad Steven Friel.

[2] Even those who criticise the IBA Guidelines daoosaempered grounds. For example,
Markham Ball states, at the outset, “In fact, deevof the Guidelines suggests ttkame of
the problems that the Guidelines address may lengally insoluble.” See Markham Ball
Probity deconstructed : how helpful, really, are New International Bar Association
Guidelines on Conflicts of Interest in InternatibAabitration 21(3) Arbitration International
323, 323-341 (2005); H.L.J. RoelvinBA Guidelines on Conflicts of Arbitration verdieme
een ruime toepassing Tijdschrift voor arbitrage, 79-86 (200ee too See generally
Xavier Dieux,Observationsurle régimedesconflits d'intérétsau seindu conseil
d'administratiorde lasociétéanonymein Legal Tracksl53-167 (Brussel®ruylant(2003);
Xavier Dieux,0Observationgomplémentairesur le régimedesconflits d'intérétsauseindu
conseild'administratiorde lasociétéanonymein Legal Tracksl69-185 (Brussels, Bruylant).
[3] On the development of the law governing conflaftiterest in international commercial
arbitration prior to the GuidelineseeW.M. Tupman,Challenge and Disqualification of
Arbitrators in International Commercial Arbitratiqri1989) 38 ICLQ 26; G. EastwooA4,
Real Danger of ConfusionPhe English Law relating to Bias in Arbitrators ,Am. Int. 287
(2001); A.M. Calvo, The Challenge of ICC Arbitratds J Int. Arb. 63 (1998); Gearing,
Judge in his Own Cause&?Int. ALR 46 (2000).

4 The "IBA Guidelines on Conflicts of Interest intérnational Arbitration” can be found at
http://www.voldgiftsforeningen.dk/Files/Filer/Finalext_of Guidelines.pdSee tod>hilip
Landolt,“ The IBA Guidelines on Conflicts of Interest in Imtational Arbitration: an
Overview 22(5) Journal of International Arbitration 409-4®®05). The Guidelines are
incorporated into leading arbitration tex&e e.g.Tibor Varady, John J. Barcelo, Arthur T.,
von Mehren]nternational Commercial Arbitratiori3rd Edition) (USA, West Publ., 2005);
Matti S. Kurkela Due Process in International Commercial Arbitmats. 319(18) (Oceana
Publ., August 2005).

[5] For the illusive search for clarity and predictéypin resolving conflicts of interest in
commercial arbitratiorseeWijnen Witt & L.O. de Otto, Two Anecdotes about Robert
Briner and some Thoughts on Conflicts of Interaghe Light of Transparency and
Predictability, in Global Reflections on International Law, Commeaioe Dispute
Resolution: Liber amicorum in Honour of Robert BnEd. Gerald Aksen et al.),




(International Chamber of Commerce (ICC), 2005).

[6] At the 22nd Annual Awards Program of the CPR tagifor Dispute Resolution, the
International Bar Association (IBA) was presentathwhe distinguished arbitration body’s
2004 Outstanding Practical Achievement Award.

[7] On the international law merchasgeLeon E. Trakman, The Law Merchant: The
Evolution of Commercial Law the Law MerchgttSA, Fred B. Rothmans, 1983).

[8] It should also be noted that the IBA Guidelinesendeveloped at a time of increasing
consciousness of the problems associated withictméf interest in commercial arbitration
generally. For example, the IBA Guidelines followsdseveral months the Code of Ethics
for Arbitrators in Commercial Disputes developediby American Bar Association and the
American Arbitration Association, which were adap@February 2004. New rules
governing conflicts of interest had also been esthon 1 July 2002 in Californi&eeCal.
Rules of Court, Division VI, adopted pursuant td.@ode of Civil Procedure, s. 1281.85.
Similar developments had occurred in regard td_theitral Model Law.See infranote 8.

[9] Arbitrators will find some assistance in modeliah rules, such as thgncitral Model

Law on International Commercial Arbitratighereinafter UNCITRAL Model Law] Article

12 - [Grounds for challenge] “(1) When a persoapproached in connection with his
possible appointment as an arbitrator, he shatlase any circumstances likely to give rise to
justifiable doubts as to his impartiality or indeplence. An arbitrator, from the time of his
appointment and throughout the arbitral proceedaigdl without delay disclose any such
circumstances to the parties unless they havedglfezen informed of them by him. (2) An
arbitrator may be challenged only if circumstanesist that give rise to justifiable doubts as
to his impartiality or independence, or if he does possess qualifications agreed to by the
parties. A party may challenge an arbitrator apgaify him, or in whose appointment he
has participated, only for reasons of which he heaware after the appointment has been
made.”http://www.jurisint.org/doc/html/ins/en/2000/200@gen204.htmThe trouble is that
arbitrators who review these provisions will appaeethe threshold issue, that they should be
able to both identify and disclose those circumstann which “justifiable doubts [arise] as to
his impartiality or independence” but fail to advisxcept in general terms when such
“doubts” may be justified in fact, or how they shabbe disclosedSee todJNCITRAL
Arbitration Rules, Article 10(1), London Court aftérnational Arbitration, [hereinafter

LCIA] RCIA Rules, article 5.3

[10] For an excellent article on arbitral independesmo@ impartiality primarily in the UKsee
Alam, NaserJndependence and Impartiality in International Arktion — an assessment,
Transnational Dispute Management 1(2) (2004).

[11] For example, the Working Group's Background Regiipulated that “the Guidelines

are both descriptive and normativ8eeBackground, para. 1.3.4. The Background Report
added that in most of the jurisdictions it studi#dere are no specific mandatory rules with
regard to conflicts ... Even where such rules erishave been developed in case law, the
Guidelines are not, in general, inconsistent witthsrules, in the opinion of the Working




Group”,ibid. para. 1.1. One could conclude that what the Wigrkiroup intended was
merely that the Guidelines were directed at coddythe “best practice” among non-
peremptory legal systems. The alternative viewas the drafters sought to fill a gap in
international practice by seeking to arrive at decof practice that would be adopted by
national legal systems #snew norm. Insofar as the Guidelines are beingidersd and
adopted in different jurisdictions, the resultadeénd credence to this second view.

[12] Draft Joint Report, para. 1.1.

[13] Some rules, notably the ICC, provide succinctrutdions on independence by which
arbitrator are required to declare whether therst®any past or present relationship, direct or
indirect, with any of the parties or any of theauasel, whether it be financial, professional,
social or otherwise and whether the nature of salgtionship is such that disclosure is
required.SeeArticle 2.7 of ICC Rules of Arbitratioimternational Chamber of Commerce
[hereinafter ICC].

[14] Whether an arbitrator is deemed to be partial deépen the nature and perceived gravity
of the conduct in the issue. On the significancallggations of partiality by an arbitrator in
the pastsee Tracomin SA v. Gibbs Nathaniel (Canada) LTDarather[1985] 1 Lloyd’s

Rep 586.

[15] Of note, prominent organizations like the ICC pdevfor the independence of
arbitrators, but not their impartialit§geeArticle 11 of the ICC Rules of Arbitration. Howevyer
it is apparent that article 11, construed broadiyuld encompass at least some attributes of
impartiality, in providing that arbitrators act ffly and impartially”. ICC Rules, Article

15(2).

[16] A. Redfern, and M. Hunter, Law and Practice oétnational Commercial Arbitration
214 (3rd ed.) (London, UK: Sweet & Maxwell, 1999n the relationship between
independence and impartialisee Sealso G.Eastwoody Real Danger of Confusion? The
English Law Relating to Bias in Arbitratqrsupranote 3 at page 294.

[17] The fact that a fellow barrister in the same charslis associated with one party may but
need to constitute a bias in favour of that pdraker Airways Inc. v. FLS Aerospace LTD.
[2000] IWLR 113

[18] Fatal employer-employee relationships sometimisge arhen arbitrators have previously
worked for governments and international organiretithat are parties to an arbitration. The
results are not always easy to predict, althoughiscomforted by the fact that no two
arbitrations are alike. For example, the arbitratiad not proceed in tHBuraimi Oasis
arbitration when that one arbitrator had previoussged as a Saudi Arabian Government
official and was in charge of arbitration therecbmtrast, an arbitrator who had previously
advised the US government on issues related tartheation in question was unsuccessfully
challengedSee furthean den Berg, AJustifiable Doubts as to the Arbitrator’s
Impartiality or Independencé.0 LJIL 509 (1997).

[19] That an arbitrator previously served as a consufta one party is fatal unless
previously and fully disclosed to the parti8ee Commonwealth Coatings Corp. v.




Continental Casualty Cp393 U.S. 145 (1968)

[20] An arbitrator who fails to disclose a direct anghgficant personal benefit ordinarily will
be disqualifiedSee AT&T Corporation and Lucent Technologies,\n&audi Cable
Companyl All ER (D)657.But cf.Cross Properties, Inc. v. Gimbel Bros., 1(£962) 15 App
Div 2d 913.

[21] On the imputed partiality that arises when thdrabfaa panel shares a room with
claimant’s counsekeeMurray, J., A. Rau and E. Sherman, Process ofudésResolution:
The Role of Lawyer305 (2nd ed.) (Westbury, N.Y.: Foundation Pre886). The fact that
the arbitrator conferred in private with a partyatoarbitration, in contrast, may but need not
be fatal.See Sunkist Soft Drinks, Inc. v. Sunkist Growars(1993) 10 F. 3d 753 (11th Cir.)
[22] Seefurther textinfra Section 1V, subsection iii.

[23] On the test adopted by the Guidelire= infralV. The IBA Guidelines, especially
subsections. ii and iii.

[24] For example, the statement that “Portuguese pawogie liars” served as grounds to
remove an arbitrator iRe The Owners of the Steamship “Catalina” and Géheerd The
Owners of the Motor Vessel “Norm&1938) 61 LI.L.Rep. 360.

[25] Seefurther textinfra Section 1V, subsection iii.

[26] On biassee especialliRedfern, A. and M. Huntesupranote 16 at p.212. On “bias and
prejudice”see todcastwood, G.A Real Danger of Confusion? The English Law Rejgatin
Bias in Arbitrators supranote 3 at page 294.

[27] On attempts to regulate party appointed arbitnaee e.gthe American Arbitration
Association Code of Ethics for Arbitrators in Conmmal Disputes, Canon VIl in 10 Y.B.
Comm. Arb. 131 (1985). On conflicts of interestommercial arbitration in the United
States generallygeeAxel H, Baum,Conflicts of Interests in International Commercial
Arbitrations : Some Aspects of United States Pcacin Ed. Pierre A. Karrer, Conflicts of
Interests in International Commercial Arbitrati@ome Aspects of United States Pragtice
(Association suisse de l'arbitrage: 2001).

[28] The key issue is to determine whether the arbitiata “negotiating advocate”
attempting to get the best deal for a cli@gel.ord Justice Scrutton (as he was therjvn
Naumann v. Edward Nathan &Co. LTB7 Lloyd’s L.L.R. 249 (1930See furtheAlan S.

R., On integrity in Private Judgindl4 Arbitration International, 115, at p. 123 (8%9

[29] In the commodity trade, for example, the practippears to be more tolerant of
consultation between an arbitrator and its appeif@eeMurray, L. Smith,Impartiality of the
Party — Appointed Arbitrator§ Arbitration International, 320 at p. 322 (1999¢e generally
Craig, Park, Paulsson, International Chamber of @eme Arbitration para 2.04, pp 209-212
(2nd ed.) (Paris: Oceana & ICC Publications, 1990).

[30] See e.g. Tracomin SA v. Gibbs Nathaniel (Canad®) &7d anothef1985] 1 Lloyd’s
Rep 586. The fact that an arbitrator assisted g pamaking its case is not sufficient to
vacate the award if it can be shown that the ataitracted in good faith and with integrity
and fairnessSee Sunkist Soft Drinks v. Sunkist Growg0s-. 3d 753, 11th Cir. 1993.




[31] Seefurther textinfra, subsection IV.

[32] The Working Group also consulted with differentitition organizations, arbitrators
and corporate general counsel, as well as with@eGermany/ DIS, ASA, the LCIA, the
Arbitration Institute of the Stockholm Chamber ajr@merce, ACICA, CEPINA and CPR,
among others.

[33 ]In fact, the Guidelines make it very clear thatythee not intended to supplant national
law. See IBA Guidelines, Introduction, para. 6 “$béuidelines are not legal provisions and
do not override any applicable national law or tagbrule chosen by the parties.”

[34 ]See Guidelines, Introduction. See too Explanatio@e¢neral Standard 3(a), on the duties
of arbitrators to disclose conflicts: “In deternmgiwhat facts should be disclosed, an
arbitrator should take into account all circumstmknown to him or hemcluding to the
extent known the culture and the customs of thatopof which the parties are domiciled or
nationals” [Emphasis added.]

[35] The Working Group received 13 national reports iners of the Working Group,
including: Australia, Belgium, Canada, England,rie& Germany, Mexico, the Netherlands,
New Zealand, Singapore, Sweden, Switzerland anttited States. The national reports
responded to the following questions: (1) Standadrgias: How do the jurisdictions define
the standard of bias? Is Article 12 of the UNCITRKIbdel Law applicable? If an
‘appearance’ test or something similar is appliedhere any rule which sets out whether this
should be applied objectively (reasonable thirdypar subjectively (specific party at stake)?
Is the standard the same for judges and arbitratbesrpersons and co-arbitrators? (2)
Disclosure: Is there a standard of disclosure s, what is it? Is there a rule that in case of
doubt an arbitrator should disclose? Is there dimoimg duty to disclose? (3) Members of the
IBA Rules of Ethics Working Group were asked to pamne the existing IBA Rules of Ethics
with the standards and practice in their own jucisoins. (4) Policy on bias: Members were
asked to provide their own definition of the poliybias and disclosure. (5) Members were
requested to prepare a list of situations, in teeperience, which ultimately constituted the
basis for the Red, Orange and Green Lists. (6) fa&o members were asked to include a
discussion of Article 6 of the European ConventiarHuman Rights in their national reports.
(7) Waiver of conflicts: In an Additional Reporhe Working Group asked members to
identify situations in which the parties could wai conflict of interest following disclosure.
[36] The commentators for the Working Group, for examnpksert that “Nevertheless, on the
basis of its research in a number of importansgidtions, the Working Group has concluded
that there are no specific mandatory rules witlarégo conflicts in most if not all of these
jurisdictions.” See Otto L O de Witt Wijnen, NatleaVoser and Neomi Ra8ackground
Information on the IBA Guidelines on Conflicts mffierest in International Arbitratior(3)
Business Law International September 433, 435 (R@@dwever, it is clear that courts in
different jurisdictions vary over the most basguss, such as the existence of a uniform
standard to apply to chairs, non-neutral and neathdtrators. See supraote 11. While these
differences may not be mandatory, they are diffegsrall the same.



[37] For example, Australia, Canada, Mexico, the Nédinels, New Zealand and Singapore
have adopted the Model Law by statute. Germanytapted a similar standard, but with the
omission of the word “justifiable SeeAnne K. HoffmannDuty of Disclosure and Challenge
of Arbitrators: the Standard Applicable under tr@eaNBA Guidelines on Conflicts of
Interests and the German Approa2h(3) Arbitration International; vol. 21(3), 4286

(2005). Switzerland also has a similar rule, buhaut the use of the word “impartialitySee
Swiss Private International Law Act, art. 180(1)@ierre-Yves TschanZrbitrators'

Conflicts of Interests : Switzerland Conflicts of Interests in International Commercial
Arbitration (ed. by Pierre A. Karre) (Associatiomsse de l'arbitrage, 2001

[38] On conflicts of interest under the ICC prior te BuidelinesseeAnne Marie Whitesell,
Conflicts of Interests from the ICC Point of ViemConflicts of Interests in International
Commercial ArbitratioEd. Pierre A. Karrer) (Association suisse débltaage, 2001).

[39] Ibid.

[40] On the approach towards conflicts of interestrmteation from an English perspective,
seeArthur Marriott, Conflicts of Interestgn Conflicts of Interests in International
Commercial Arbitratior{ed: Pierre A. Karrer) (Association suisse déiteage, 2001)See

too English Arbitration Act, 1996, c. 23, s. 24(1)(a).

[41] SeeGeneral Standard 3. The Explanation to Generaldatdr3(a) states: ” Because of
the strongly held views of many arbitration inditas (as reflected in their rules and as
stated to the Working Group) that the disclosusé $bould reflect the perspectives of the
parties, the Working Group in principle acceptdteranuch debate, a subjective approach
for disclosure”. In adopting a subjective test, Werking Group adopted the approach in
article 7(Il) of the ICC Rules of Arbitration: “Befe appointment or confirmation, a
prospective arbitrator shall sign a statement dépendence and disclose in writing to the
Secretariat any facts or circumstances which nbghaf such a nature as to call into question
the arbitrator's independenicethe eyes of the partie§Emphasis added].

[42] The Explanation to General Standard 3(a) continfueslowever, the Working Group
believes that this principle [applying the subjeetstandard] should not be applied without
limitations. Because some situations should nexamt to disqualification under the objective
test, such situations need not be disclosed, rexgmrdf the parties’ perspective. These
limitations to the subjective test are reflectedhie@ Green List, which lists some situations in
which disclosure is not required.”

[43] IBA Guidelines, Explanation to General Standai) 3(

[44] Interestingly, the International Court of Arbitiat, Rules of Arbitration require that
arbitrators provide a signed statement before aypmaint or confirmation that they are
independent and provide in wiring “...any factcwcumstances which might be of such a
nature as to call into question the arbitratortéejpendencen the eyes of the partiés See
article 7.2.

[45] This is implicit in implicit in General Standardad and (b).

[46] The Guidelines do not appear to apply during drallenge to the award. However, they




may subsequently apply "[i]f, after setting asidether proceedings, the dispute is referred
back to the same arbitrator.” Guidelines, Genetahd@ard 1, Explanation.

[47] Interestingly, the Second Draft provided that ebiteator who refuses to continue to act
after the arbitral procedure has commenced musfudfr consider the impact that this will
have on the proceedings. This was removed fronfinbédraft because of concerns that such
a provision might raise claims of liability agaist arbitrator who withdraws after an
arbitration has commenced. However, the Guideliltesmphasise that an arbitrator must
carefully ascertain conflicts at the outset so@smdisrupt proceedings once the arbitration
has commenced, even though such disruption mapéeoidable once a conflict is
identified. See Otto L O de Witt Wijnen, Nathali@sér and Neomi Ra&ackground
Information on the IBA Guidelines on Conflicts mifeirest in International Arbitratior(3)
Business Law International September 433, 443 (R004

[48] The Working Group decided to accept the wordingpartiality or independence’ as set
out in Article 12 of the UNCITRAL Model Law to awbiconfusion arising from a new rule.
The author agrees with those commentators who stegjéhat independence logically
precedes impartiality. However, the Working Groggided to follow the order of the Model
Law. Of note, seven jurisdictions, Australia, Cama@ermany, Mexico, the Netherlands,
New Zealand and Singapore, adopted this languafyd.in

[49] General Standard 2(c) provides: “Doubts are jiadtié if a reasonable and informed
third party would reach the conclusion that thees a likelihood that the arbitrator may be
influenced by facts other than the merits of theecas presented by the parties in reaching his
or her decision.”

[50] General Standard 2(b).

[51] It would seem from the Guidelines that “justifiabboubt is comparable to “reasonable”
doubt. See General Standard 2(c) which specifl@subts are justifiable if eeasonable and
informedthird party would reach the conclusion that theesa likelihood that the arbitrator
may be influenced by facts other than the merithefcase as presented by the parties in
reaching his or her decision.”

[52] For the use of such an objective-subject testrbedidGerman courseeOLG Naumburg,
Decision of 19 December 2001, 10 SchH 3/0l, disediss Anne K. Hoffman, Duty of
Disclosure and Challenge of Arbitratangpranote 37 at Ill. German Law.

[53] The non-waivable list includes only four itemse8h represent the most serious types of
conflict, such as when there is a relational idgrietween the arbitrator and a party, when
the arbitrator is a manager for one party, or witienarbitrator has a “significant” interest in
that party.

[54 ]The non-waivable list relates to situations in vham arbitrator was previously involved
in a dispute, or close family friend of the arblitrahas a financial interest in the dispute, or
the arbitrator has a relationship with a party pagy's counseGSeeGuidelines page 16-18.

In preparing the list of non-waivable conflictset¥Working Group stated that it had adopted
the principle that “no one is allowed to be higer own judge,; i.e., there cannot be identity



between an arbitrator and a partgeeGuideline page 6. In determining those situations i
which a conflict was waivable, the Working Groupugbt to weigh the interests of party
autonomy with the need to ensure the independdnte anstitution of arbitration.

[55 ]JThere are 23 such situations listed in which thet@tor has a duty of disclosure. They
include, among others: serving as counsel “withmpast three years” by an arbitrator or his
or her law firm to a party or one of its affiliatesirrent service by an arbitrator's law firm to a
party or affiliate when the arbitrator is not invet; several direct or indirect relationships
between arbitrators or between an arbitrator ami®el in an arbitration; situations in which
an arbitrator has a “material shareholding” in eypar its affiliate; and situations in which an
arbitrator takes a public position on a matter that dispute. Guidelines at pages 18-22.
[56] The waiver need not be explicit: failure to makavaely objection can constitute waiver.
However, the fact that one of these situations east and may not be waived “should not
automatically result in the disqualification of thebitrator” Guidelines, page 14.

[57] The Green List consists of “a non-exhaustive ematian of specific situations... where
no appearance of, and no actual, conflict of irstisrexists from the relevant objective point
of view” and in respect of which the arbitratoa%$no duty to disclose” such situations.
There are eight situations mentioned in the Grasn &eeGuidelines, page 15. Included in
the list, for example, are situations in which dpiteator belongs to the same club or
professional association as another arbitrator,sdl&n insignificant amount of shares” in a
party or its affiliate, or has published an artiotegiven a talk on an issue that arises in the
arbitration, so long that discussion does not idelthe case to be arbitrat&keGuidelines,
pages 22-23.

[58] Ibid, page 15.

[59] The Working Group established a taskforce to eatalhow the Green and Orange Lists
should be defined. The taskforce sought to weighhited for arbitrators being considered for
appointment to make full and frank disclosure dreldoncern that any such disclosure could
result in disqualification. The taskforce decidedttthe Orange List should constitute a
‘disclosure’ list, but that any disclosure would matomatically disqualify the prospective
arbitrator. This avoided the inference that disetesggave rise to a rebuttable presumption of
disqualification. The purpose of disclosure, th&as for the arbitrator to reveal information
in order to begin a dialogue over the existence odnflict and whether it affected the
arbitrator’s ability to can act independently angpartially. Such disclosure comports with
the autonomy of the parties, ensuring that thegivecall material information in identifying
and deciding how to deal with potential confligisolving prospective arbitrators.

[60] For a more sanguine commentaggelaurence Shore & Emmanuelle Cabfoh
Comment on the IBA Guidelines on Conflicts of lests : the Fragile Balance between
Principles and lllustrations, and the Mystery @& tiSubjective Testl5 The American

Review of International Arbitration 599-606 (2004).

[61] SeeOrange List 3.1

[62] SeeGeneral Standard 7 in which the Guidelines descthibehree year “rule” as an




“appropriate general criterion subject to the sfpecircumstances of the case.”

[63] Article 2.3

[64] Cited in Wijnen, Voser and Rasuypranote 34at 433, 435,

[65] Seell BGHZ 54, 392.12; German Civil Procedure Regota{ZPO), art. 1036.

[66] Guidelines, para. 5 (Introduction). On an investhuispute in which an arbitrator was
challenged under the Guidelines, see Republic @n@lv. Telekom Malaysia Berhad,
Challenge Decision No. 13/2004, October 18, 200dtriot Court of The Hague, Petition No.
HA/RK 2004.667.

[67] It is not apparent why secretaries ought to bd teethe same standards as courts and
arbitrators generally. As a result, the Guidelipesvide that secretaries should not be subject
to express duties in the Guidelines, but that ertaits should assume responsibility for
ensuring that the secretaries they appoint areeradent and impartiasbeeGeneral Standard
5.

[68] Comparable issues arise in regard to merging ilemsf However, these issues pre-date
the enactment of the Guidelin&eeKlaus GuntherMerging Law Firms and Coping with
Conflicts of Interestin Conflicts of Interests in International Commerdabitration (Ed.
Pierre A. Karrer) (Association suisse de l'arbigra2001).

[69] As an example of “social engineering” by the WatkiGroup, in an earlier Draft Joint
Report, it purported to carve a wide exceptionldoge companies. The draft General
Standard 5(a), stated that “an arbitrator’s acéisishall not be considered to be an equivalent
to his or her firm's activities’'SeeDraft Joint Report, para. 4. This statement was
subsequently omitted in response to criticism thigtdraft standard would be viewed as an
attempt by large international law firms “to impeotheir market share.” Background, para.
2.5.

[70 ]Jin effect, the fact activities of the arbitratdgsv firm involve one of the parties does not
"automatically give rise to source of conflict oremson for the arbitrator to make a
disclosure.” General Standard 6(a). ExplanatioBéoeral Standard 6 (5) adds: “The
relevance of such activities [of the arbitratogsvIfirm], such as the nature, timing and scope
of the work by the law firm, should be reasonaldpsidered in each individual case.”

[71] Guidelines, page 10. The Green List also addsathatrbitrator need not disclose that his
or her firm, without his involvement, has actediagiaone of the parties in an unrelated
matter.SeeGuidelines, page 22.

[72]

[73] Under General Standard 4 (a), the parties arevatldhirty days from the date of receipt
of the disclosure "to raise an express objectiorthé arbitrator. Otherwise, the parties are
“deemed to have waived any potential conflict aérast by the arbitrator based on such facts
or arbitrators apply them of their own volition.”

[74] It would be an over-statement to claim that themo rule on the subject, only that | am
unable to discern a clear one.

[75] See infra section 4.2, ‘The Red List".




[76] In Explanation to General Standard 4 (d), the €linds advise: “...In addition, in order
to avoid parties using an arbitrator as mediat@ agans of disqualifying the arbitrator, the
General Standard makes clear that the waiver shiemidin effective if the mediation is
unsuccessful.”

[77] Rule 3.3 provided: “Any current direct or indirdmisiness relationship between an
arbitrator and a party, or with a person who isvknao be a potentially important witness,
will normally give rise to justifiable doubts asd@rospective arbitrator’s impartiality or
independence. He should decline to accept an appeirt in such circumstances unless the
parties agree in writing that he may proceed.” ‘ilBpées of indirect relationships are where a
member of the prospective arbitrator’s family, fiis1, or any business partner has a business
relationship with one of the parties.” These relaships are yet further extended in Rule 4 to
a range of present and past, direct and indiréatioaship, including “substantial social
relationships with any party or any person knowbédikely to be an important witness in
the arbitration...”

[78] Emphasis added.

[79] Interestingly, the IBA Working Group began witretassumption that the IBA Rules,
already quite influential at that time, would seagea backdrop against which the IBA
Guidelines would function. However, that attitudéfted as the Group become more
conscious of the stringent character of the Ridegling the Working Group ultimately to
propose that the Rules be construed restricti&e Draft Joint Report, para. 5.1.

[80] General Standard 7(c). The Explanation for Gergtahdard 7 (c) adds: “In addition,
any party or potential party to an arbitrationasthe outset, required to make a reasonable
effort to ascertain and to disclose publicly avaganformation that, applying the general
standard, might affect the arbitrator’'s impartiabind independence.”

[81] This development could be inferred from Generah8ard 7.

[82] English arbitrators, in particular, are often “dt@nants” in chambers, such as Essex
Chambers, in which they pay a rent usually propaogte to the time they occupy those
premises.

[83] The Working Group also included in the orangethstrequirement that an arbitrator-
barrister disclose a situation in which anotherteator or the counsel for one party is a
member of the same chambeBgeOrange List, 3.3.2

[84] Word addedBut cf.Stephan Wilske &lichael Stock, Rule 3.3.7 of the IBA Guidelines
on Conflicts of Interest in International Arbitraiti: the Enlargement of the Usual Shortlist
23 ASA bulletin 45-52 (2005).

[85] IBA Guidelines, Comment 4.

AustLIl: Copyright Policy| Disclaimers| Privacy Policy] Feedback
URL.: http://www.austlii.edu.au/au/journals/UNSWLRS/2@®tHhtml|







