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Although the 1983 Lebanese Code of Civil Procedungtains very modern provisions,
yet Lebanon, being aware of the need to regaingorn@avestors’ confidence after all the
regrettable events which occurred during the 199%01war, found it necessary to ratify
multilateral and bilateral treaties and conventighgng investors a sense of protection
and security.

Amongst the most significant International Convens ratified by Lebanon are the 1958
New York Convention and 1965 Washington Convention.

Indeed, Law n° 629 dated 23-4-193ithorized the Lebanese Government to ratify the
1958 New York Convention on the recognition andoetgment of foreign arbitral
awards, which was ratified on 11-8-1998.

Also, Law n° 403 dated 5-6-2002authorized the Lebanese Government to ratify the
1965 Washington Convention on the settlement oéstment disputes between states
and nationals of other states (ICSID), which becaififective for Lebanon on April 25,
2003.

In addition, Lebanon has entered into numerouddrdatreaties for the promotion and
the protection of foreign investments.

We particularly mention the Bilateral Agreementvbetn Lebanon and the Kingdom of
Spain, signed in Madrid on February 22, 1996 anidied by Law n°® 632 dated 23-4-
1997.



This Agreement was signed, on behalf of the LebmrRepublic by the Lebanese
Minister of Foreign Affairs, Fares Bouez and ondiebf the Kingdom of Spain by the
Spanish Minister of Foreign Affairs, Carlos Westaml

With regard to disputes concerning an investmeat thay arise between one of the
Contracting Parties and an investor of the othent@oting Party, Article 11f this
Agreement stipulates that:
- The parties concerned shall, as far as possibigasor to settle these differences
amicably.
If these disputes cannot be settled amicably wiiimmonths from the date of the
written notification, the dispute shall be subnditat the choice of the investor, to:
o The competent court of the Contracting Party in sehaerritory the
investment was made; or
o An ad hoc court of arbitration established under Anbitration Rules of the
United Nations Commission on International Trade/I(BINCITRAL); or
o The International Centre for Settlement of Investtrigisputes (ICSID) set up
by the “Convention on Settlement of Investment Disg between States and
Nationals of other States”, opened for signaturg#/ashington on 18 March
1965.

- The arbitration awards shall be final and bindorgthe parties to the dispute. Each

Contracting Party undertakes to execute the awarascordance with its national law.

Now, the objective of this Agreement being to ceedtavorable conditions for
investments made by investors of each ContractiugyHn the territory of the other
Contracting Party, it is essential therefore towneho is considered as an “investor”,

and what is considered as an “investment”?

To avoid any confusion or uncertainties, the LelaSpain Bilateral Agreement has put
forward definitions for those terms.



Concerning the term “investor”, Article 1 paragrapbf the BIT states that it refers, with
regard to either Contracting Party, to:

a) Natural persons who, according to the law of @eantracting Party, are considered
to be its nationals;

b) Legal entities, including companies, corporationusiness associations, branches
and other organizations incorporated or constitubedtherwise, duly organized
under the law of that Contracting Party and hahar seat, together with real
economic activities in the territory of that samen@acting Party.

It is worth mentioning that, despite the fact tihas not expressly mentioned in paragraph

b), the Bilateral Agreement also applies to Holdamgl Off-Shore companies registered
in the territory of any of the Contracting Parties.

As for the term “Investments”, Article 1 paragrapbf the BIT states that it shall include
every kind of assets and particularly, but not esiclely:

a) Shares in and stocks and debentures of a commangny other form of
participation in a company;

b) Claims to money or to any activity having anremoic value;

c) Movable and immovable property and any otheperty rights such as mortgages,
liens, pledges and similar rights;

d) Industrial and intellectual property rights, lumting patents, licenses, trademarks
and trade-names, as well as technical processew;kaw and goodwill;

e) Rights to engage in economic and commerciaVides conferred by law or by
virtue of a contract, including concessions to cedior, cultivate, extract or

exploit natural resources.

It is also specified that any change of the formvhich assets are invested or reinvested

shall not affect their nature as an investment.



In fact, making an investment means entering infraect in order to realize returns,
which is also a term defined in Article 1 paragr&pbf the Spanish-Lebanese Agreement
which states that “returns” means amounts yieldgdat investment and includes, in
particular, though not exclusively, profits, diviis, interests, capital gains, royalties and

fees.

Moreover, the presence of returns suggests theemeesof Users and therefore of
financial liability and risks that have to be boimethe person in charge of executing the
project.
In other words, the concept of investment is clebdsed on two factors:

1- The presence of Users

2- A Financial liability related to risks borne by thevestor.

At this point, having gone through some of the miogéresting particulars of the
Spanish-Lebanese Agreement, allow me to raise soone general questions in relation
with the application of the Washington conventienweell as the bilateral treaties for the

promotion and the protection of investments.

1 - What are the reasons that led to what is todayjknown as “Investment

Arbitration”?

In the fifties, it was found necessary, in orderetcourage the development of third-
world countries, to create incentives for foreigpital to be invested in those countries,
as well as guarantees protecting those investmesf®cially with regard to dispute
resolution mechanisms.

Indeed, when it comes to a dispute between the-Stase and a foreign investor, the

latter will rarely be satisfied by submitting itsspute to local courts.



Naturally, arbitration was regarded as an acceptalernative; however domestic
arbitration taking place in the Host-State wasl stdt offering enough security and

confidence to the foreign investor.

This situation gave rise to the idea of “transrnaloarbitration” and ultimately to the
creation, in 1966, by the World Bank, of the Inegtional Centre for the Settlement of
Investment Disputes (or ICSID) under the Conventbonthe Settlement of Investment
Disputes between States and Nationals of OtheresStébr the 1965 Washington

Convention).

In addition to the Washington Convention, ratifteday by 155 States, there has been in
the last decade, a substantial increase of meltdhtand bilateral Treaties (more than
2300) aiming to promote and protect foreign invesita and referring disputes to

transnational arbitration under ICSID or UNCITRALIBS.

2 - What are the characteristics of the arbitrationprocess under ICSID Rules?
Amongst the main characteristics, we note the ¥ahg:

1 — Arbitration under ICSID Rules is governed obiythe provisions of the Washington
Convention as well as the ICSID Arbitration Ruld& other national arbitration law is

applicable.

2 — There is no intervention by any local natiot@lirt to control the arbitration process,

as ICSID is totally independent from any State atramal court of law.

3 — For the Centre to retain its jurisdiction, Jidions must be fulfilled (Article 25 of

the Convention):



- The existence of a legal dispute arising betweeBoatracting State (or any
constituent subdivision or agency of a Contractitate designated to the Centre
by that State) and a national of another Contrgc$tate,

- The existence of an investment, which presuppdeetiowing elements:
A contribution, whether financial or in assets

The existence of a return or profit

Sharing of operational risks between the parties

A certain duration over which the project is imptmted

o O O O O

A contribution to the development of the Host State

- The existence of a written consent, by the parteethe dispute, to submit to the
Centre, with the observation that when the patisge given their consent, no party
may withdraw its consent unilaterally.

It is also to be noted that it has been considehed the reference to ICSID
Arbitration in a BIT constitutes an offer or acapte by the Host-State of the
Center’s jurisdiction (in other words, the necegsemnsent in writing) while the

investor’'s consent is materialized in his request drbitration submitted to the
Center.

3 - What is the law applicable to a dispute submiétid to arbitration under ICSID
Rules?

According to Article 42 of the Washington Conventiohe applicable law to the dispute
shall be the one agreed upon by the parties atiteiabsence of such agreement, the law
of the Contracting State party to the dispute (idioig its rules on the conflict of laws) as

well as rules of international law.

However, one should differentiate between arbitratbn the basis of a contract - where
parties could agree on which rules of law shouldapplicable — and arbitration on the

basis of a treaty — where such agreement will gdlyebe absent and therefore rules of



international law will be applicable, in conformityith Article 42 (1)in fine of the

Convention.

In other words, when arbitration is initiated oe thasis of a BIT, the tribunal will apply
rules of international law, comprising treatiesstamary international law, international

case-law and general principles of law.

4 - What are the means of recourse against arbitraawards rendered in arbitration
under ICSID Rules?

Awards rendered in arbitration under ICSID Rulesstmioe respected by the ratifying

States as if they came out of their highest coagssuch awards are "binding on the
parties and shall not be subject to any other dppea any other remedy” (Article 53 of

the 1965 Washington Convention).

However, there are means within the Convention weston/revise the award, for
example in cases where there has been an omissianmnor error in the award that
need to be completed or rectified (Article 49 oé t@onvention) or in cases where
interpretation of an ambiguous award (Article 50tled Convention) or revision of the
award, when new facts affecting it are brought #mdy is needed (Article 51 of the

Convention).

In addition, the Convention indicates that eitharty may request annulment of the
award by an application in writing addressed to3keretary-General on one or more of
the five following grounds (Article 52 of the Comiten):

- The Tribunal was not properly constituted;

- The Tribunal has manifestly exceeded its powers;

- There was corruption on the part of a member offtfileunal;

- There has been a serious departure from a fundahrate of procedure; or

- The award has failed to state the reasons on whislbased.



The request for annulment of an award is submitiegh ad hoc committee composed of

arbitrators appointed by the Center.

In conclusion and in view of all of the above, learly appears that the Investment
climate in Lebanon is more than appropriate foeifgm investments, and particularly for
Spanish investors, as both the Lebanese Law anduh®erous bilateral investment
treaties, including the 1996 Spanish-Lebanese tmerg Agreement, offer investors all

necessary incentives, guarantees and security.
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