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It was at the end of the seventies when | receavazhll from my good
friend Aron Broches, then the vice-president of Werld Bank and
director of its legal services at the time, lettingg know that he was
coming to Madrid and that he wanted to contactpdeson that would be
responsible for the possible ratification of the 689 Washington
Convention, whereby the World Bank’s arbitratiomtre, the ICSID, was
created. | contacted the Spanish Ministry of Fareidfairs and was told
that the person in question was Ambassador Aldasetm was the
Director-General for International Cooperation. was easy to get a
meeting with him because, at the time, Spain waseied of international
financing and, under the circumstances, World Bespresentation was
welcome. We got to the Palacio de Santa Cruz onstieduled date,
where we were received with all possible honorstha Ambassador’s
office, he greeted us warmly, until we startedatil tabout the purpose of
our visit and he asked “What can | do for you?” Broches explained
what the Washington treaty consisted of and howl@®D worked. He
did not need to say much, since our interlocutahatMinistry of Foreign
Affairs was very well informed, particularly abotite Latin American
countries’ diplomatic understanding not to agreectteate an arbitration

center at the World Bank. Much to our surprise, Assgador Aldasoro shot



up out of his comfortable chair and informed usesuily that he, in the
offices of the Ministry of Foreign Affairs, couldohconsent to the felony
(his own words) of requesting that Spain lose ageseignty by ratifying

an assignment of its jurisdictional rights to amernational entity. The
meeting ended abruptly and you can imagine the exsation we had

amongst ourselves afterwards.

The official conception of sovereignty at the timgolved an institutional
understanding derived from administrative law hahd®wn from the
French Revolution. Administrative law and, therefathe legal regime for
administrative contracts were both of a domestitunea Who could
imagine that water treatment or the possible r@agabf waste could ever
go beyond the territorial scope of the relevant iwipal government, or in
extreme cases, the territorial limits of the Staself? Our law school
professors taught us about the essential natueslministrative contracts
and that they were deeply impregnated with the ephof public service.
“The Public Administration ... assumes the objectereice of watching
over the general interest, in accordance with theingple of
efficiency...”> Consequently, public administrations enjoyed esives
powers in administrative contracts, such ias variandj a unilateral
interpretation of the contract’s provisions and,eixceptional cases, the
possibility of cancelling the contractual commitrteeagreed upon therein.
At that time, of course, no one would think of di@msng whether the
applicable law in administrative contracting waattbf Spain’s own legal
system or, in the event of disputes arising witard thereto, whether
Spain was the only competent jurisdiction to juttgam or not, particularly

in contentious-administrative matters.

! Garcia de Enterria, Eduardourso de Derecho AdministrativpCivitas Ediciones S.L., Madrid, 2002,
p. 49.



The protection of sovereignty at the internatidaegél

If administrative law, led by the concept of puldiervice, was of a local
nature, international law consisted of a groupreéties, principles, case
law from international courts and doctrine that @veonceived under the
principle of protecting the sovereignty of the nafll States.As the Body
Is the common Subject of Sight, the Eye the pramethe common Subject
of Supreme Power is the State; which | have befalied a perfect Society
of Men...The proper Subject is one or more Persatrding to the Laws
and Customs of each Nation...”States were the only subjects of
international law and they had the responsibilitypooviding diplomatic

protection to their citizens.

This so-called diplomatic protection was a stepaivtransferring to an
international level the different national reginegsadministrative law that
were in force at the time. In some ways, this mtde@ was given amidst a
good amount of hypocrisy, in order to justify threewf force when national
laws were violated or when the rights of the resipeccitizens were

violated in those countries that were in the thrafesecoming independent
from the metropolis. All one has to do is rememthex loans that were
cancelled and the relevant interest that was leftaid by the emerging
Republic of Mexico. The countries that were affdcteSpain, France and
England — met urgently in London to sign a treatyereby the three

powers decided to send their respective naviesdridd in retaliation for

2 Grotius, HugoThe Rights of War and Peace, Bopkiberty Fund, 2005, p. XXXII of the Introduction.



the rebellion and to declare their later militanyervention in the Mexican
territory. The treaty executed in London on OctoBg&y 1861 indicates in
its first Section H.R.H. the Queen of Spain, H.R.H. the Emperor ahEe
and H.R.H. the Queen of the United Kingdom of GBratin and Ireland,
forced by the arbitrary and humiliating actions é&kby the authorities in
the Republic of Mexico, and finding it necessaryd@mand from such
authorities more effective protection for the peophd property of their
respective subjects, as well as the fulfilmenthef obligations that said
Republic has undertaken therewith, have hereby dogpether to execute
an agreement amongst themselves, with the purpbsenobining their
joint efforts...”® When Benito Juarez, the elected President of Mexico
triumphantly entered the capital of the old Vicelty of New Spain on
January 11, 1861, the payment of foreign debt wapended; a decision
that was understood by the three European powetsetarbitrary and
humiliating and something they felt legitimized ithéecision to takethe
steps necessary to send their combined armed fdmdbe coasts of
Mexico, by land and by water, ... the total amounwloich forces must be
sufficient to seize and occupy the different fartd military positions on

the Mexican coast”.

Spain entrusted this task to General Prim, who sefdohis authority, as
did his European colleagues. The consequences clese as expected,
England collected its debts religiously; Francektaavantage of the
situation to modify the institutional status of Mex and impose the rule of
Emperor Maximilian; while Spain lost its moniesseis and, in particular,

its reputation, which it took a long time to latecover.

% Sintes, Luis Alejandrd;a aventura Mexicana del General Prilagdhasa , 2009, Annex 1, p. 321.



Therefore, the reaction of Latin America’s intetlesds should come as no
surprise. Firstly, by Andrés Bello in 183Pr{nciples of Peoples’ Law).
Later, by Carlos Calvo in his treatis&heoretical and Practical
International Law in Europe and Americapublished in 1868. In a similar
manner, by Luis Maria Drago, who was appointed asstér of Foreign
Affairs for the Republic of Argentina in 1902. Hadhjust begun his duties
as Minister when the armed intervention of vari&@usopean powers took
place, which was lead by Great Britain, Germany diadly against
Venezuela under the allegations that the latterrfzigbaid the foreign debt
it had undertaken to finance different public workbe demands of these
Latin American intellectuals were clear: foreignargd nationals must be
treated in like manner, but just that. The purpolsdoing so was to avoid
any privilege or advantage that foreigners may hsemeght through the

diplomatic protection by their respective States.

The three fundamental elements of what has comeget&nown as the
Calvo Doctrine are the following: 1) foreigners musgive their right to
diplomatic protection and any other right stemmiiregn international law;
2) the applicable law will be solely and excluswéhat of the State in
which the foreigner carries out their businessvdas; and 3) domestic

courts have sole and exclusive jurisdiction to nregossible disputes.

Abandoning the Calvo Doctrine

“Commercial freedom is in accordance with primargtural law... no

nation may, by any means, justly impede two natiimms trading together,



if they so desire® This commercial freedom will eventually become the

rule at the international level.

The internationalization of economic relations rieggl reconsideration of
some leading assumptions of international econdawc In contrast to
concepts of international law being comprised dfedent nation States,
like so many uncoordinated groups, the concept mtermational

cooperation arises, where the sovereign Stateigipate actively.

The 1958 New York Convention on the recognition @amfiorcement of
arbitral awards was successful and today it cartest the international
instrument that has been ratified by the largestlyer of States worldwide.
In Latin America Ecuador was the first to ratifyimnt 1962, followed by
Mexico's ratification in 1971. Spain also adoptekist fundamental
instrument of international arbitration and was teddo so by its then
minister of Foreign Affairs, Marcelino Oreja, inettmidst of the country’s
political transition and, perhaps, as a demonstmatif the changes in its
institutional policy; going from the old regimeisrisdictional monopoly by
the State to a procedural autonomy of the individisaa result of its newly
acquired democratic freedom (Spain’s Official St&@zette, the “BOE”,
of January 11, 1977).

In like manner, Paraguay ratified the 1965 Wasling€Convention in
1983. Its ratification was extended throughout thatin American
countries in the nineties. Spain could not fallihdhso it too adopted this
instrument and it did so, not by losing its sovgnéy, but rather by

exercising its sovereign powers in the internatiosphere and by

“ Grotius, HugoThe Free Sed.iberty Fund, 2004, p. 51.



participating in such an important internationafjanmisation which has
since resolved so many investment-related disgtiB$3E” September 13,
1994).

The proliferation of bilateral treaties (more tHgA400) for the protection of
investment and free trade agreements was a fundah@range . Spain
executed a number of such international treatieghilVsuch treaties, a
double principle exists that has served as inspirdor a new international
economic law: foreign investors are guaranteedtrtreat according to
international standards, and they are entitled h® protection of the
international arbitral tribunals, vis-a-vis any ktions of the treaty by the

States.

This change, so radically, was a result of theréib@olicies adopted in
relation to the international movement of capitadl aechnology, essential
conditions for the development of the different wimies. The present
international financial crisis is now raising seisodoubts about liberal
policies; therefore, the risk of protectionism amdeturn to the concepts
and policies that until very recently were consederas outdated, is
appearing on the horizon. Time will tell where thecertainties of the

current economic and financial situations may lesd

Towards global administrative law

The demands of economic growth and development twerpast few
decades have led international organizations abésh certain criteria as a
condition to enter the international capital maskethe World Trade

Organization, the International Monetary Fund, iWerld Bank or the



OECD, amongst other international institutions, énal imposed general
conditions for administrative contracts. It coulé baid that our legal
system in the European Union has, to a large deghesged the idea that
public service is an entity reserved for the Statefavour of private

initiative and free competition.

| still remember Berthold Goldman solemnly affirginn arbitration

conferences, time and again, that an internatiadalinistrative contract is
a contradiction in terms. That is, as this Frengpeet used to say, it is
either an administrative contract (and, therefosybject to the
extraordinary powers of the public administrationdathe exclusive
domestic contentious-administrative jurisdiction)ibis an international

contract and the principle phcta sunt servanda applicable.

The important infrastructure projects undertakeerdiie past few decades
have required international financing. Administvaticontracting followed
criteria that could well be referred to as globdinaistrative law. The so-

called public procurement protocols are clear paddhis.

In the fight against corruption, transparency isuadamental criterion
when contracting such projects. At a recent confegeof the ICCA on
international arbitration held in Rio de JaneirgpfBssor Guido Tawil
rightly stated that today, administrative contraats submitted to a myriad
of legal systems of a global nature which, undadigte limit the

contractual prerogatives of the Sta#b@ut the Internationalization of
Administrative Contracts, Arbitration and the Calidocring. Global

administrative law for public contracting causegaiguestion many of the

principles we studied in local administrative lamhich derived from the



criteria introduced into our legal systems whichrevbased on the French
Revolution.

International arbitration as a consequence and asatalyst of the

internationalization of administrative contracts.

Globalization has also had a direct impact on ohtéhe basic pillars of
administrative law. From the moment that foreigmestors are entitled to
defend themselves directly against sovereign St#tesugh international
arbitration, the sole and exclusive competenceoohaktic administrative
courts is lost. Similarly, from the perspectiveiaternational law, we are
seriously questioning the idea that only sovereR®jates are legitimate
actors in international jurisdictions. Thereforkere is a break from the
local conception of administrative law and the esponding conception of
sovereign states as the only actors in interndtipuahlic law. Natural and
juridical persons are internationally authorized doe States directly,

without the intervention of their home states.

International arbitration is a consequence of md&onalization, or rather,
the globalization of administrative contracts. Hoae at the same time, it
Is a true catalyst for new developments. Arbitt@tec law has produced a
true international legal doctrine, and has beera catalyst for a new
international economic law that draws no boundabiesveen private law

and international public law.

France, the home of the modern administrative laegan the judicial
abandonment of the sole and exclusive judicial cmemce over
administrative contracts. On April 10, 1957 @Geur d’Appelin Paris (in



the caseMyrtoon Steam Ship vs. Agent Judiciaire du Tresecided that
“exclusivity refers to domestic contracts and is aygplicable to contracts
of an international nature”. This doctrine was later ratified by tk®mur de
Cassationon May 2, 1966 in the case Afjent Judiciaire du Trésor vs.
Galakis In France today, no one would question the pdggibof

international arbitration with regard to adminigira contracts.

The same approach has been followed in Spain, whaiblic
administrations have accepted arbitration when irequto do so by
international financing entities. The legislatioglating to administrative
contracts (Law 30/2007, of October 30, on Publiot@acting) and law on
budgets (Law 47/2003, of November 26, General LawBudgeting)
govern it. Article 7.3 of the latter law confirmiet rights of the Treasury
may be submitted to arbitration.:through a royal decree passed by the
Council of Ministers, once the full State assenhialy been held...In fact,
the law on Public Contracting has allowed the Sglanipublic
administrations to use international arbitratiorteasively; even in the
contracts executed by its ministers with foreigmmpanies, reference is
made to fvhat wasagreed upon by the parties according to the ruled a
uses that are in force under international convemti The wording of
both laws clearly demonstrates that this practize¢ has become part of
our legal life, since autarky was surrendered wota of international

participation and cooperation.

The so-called Calvo Doctrine was a logical and stest response to
unfair military intervention that, under the gue‘diplomatic protection”,
certain European and North American States useithsighe independent

countries of Latin America. These policies werehtig referred to as
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“gunboat diplomacy”. The global economy and the newceptions of
administrative and international law have lead&tab participate actively

both in international commercial and investmentteabon.

States in international commercial arbitration

The presence of States in international commeeciaitration proceedings
has been frequent in recent decades. Starting tivtheconomic recovery
after World War Il, it has been the States thatehad the reconstruction of
their respective economies and one could say tmaticularly in the
developing countries, certain economic and comrakpebjects could only
be carried out with the direct participation or gudee of the State. As a
result, contracts containing a commitment to subrdisputes to
international arbitration were signed frequentlyhé&fl disputes started to
arise and, therefore, arbitration proceedings bep@defence of the States
was often based on a battery of argument centredjuaadictional
immunity. Despite the contractual agreements midigesovereign aversion
to submitting the State to foreign or internatiooalirts meant sovereignty
was defended through arguments of jurisdictionahimity. The arbitral
tribunals, empowered by the international treatesl applicable rules
performed their obligations under what has comeb® known as
“competence-competence”. They affirmed their ownsgliction over the
sovereign States, delimiting jurisdictional immynitvhen interpreting
international treaties and enforcing contractualmeotments. Lord
Wilberforce was right when he pointed outnte a trader always a
trader”. If the States, using their sovereign power, higdesl contractual

commitments that included arbitration clauses, ¢méy thing that the
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arbitration tribunals could do was reject pleaguwisdictional immunity

and ratify their own competence.

Today it is quite common to find sovereign Stated, articularly, state-
owned companies as parties to international comalemdbitrations (both
in ad hocarbitration as well as administrated arbitratiods an example,
the International Chamber of Commerce statisticsfifancial year 2009
indicate that seventy-eight of the cases it healated to States or state-
owned companies; that is to say, they represent&&o %f all the

arbitration cases processed by the Internationatt@d Arbitration.

It must be admitted that, when carrying out theitieks, both arbitrators and
administrating institutions take special care whelee arbitration
proceedings involve States, in the understandiagttie relevant decisions
directly affect the public spending in the respexticountries and,
ultimately, the citizens themselves; in terms otgble social services.
Therefore, and as an example, it is the policyhef lnternational Court of
Arbitration at the ICC to take special considematwhen sovereign States
are involved and this can be seen in various dewsisuch as therima
facieanalysis, vis-a-vis third parties, regarding thestexnce and effects of
the arbitral clause, the determination of the ambgeat, issues relating to
provisional measures, the establishment of theurtab (the number of
arbitrators, the verification of their independentiee appointment of an
arbitrator, in the event that the State did notrycawvut the relevant
appointment) and, particularly, when the draft tabion award that is
proposed by the arbitrators is considered for agrdn such cases, the
Court strives to make its decisions during its gahassembly, with the

attendance of its numerous members from very diffeicountries. By

12



doing so, the aim is to guarantee an arbitral ptmte that is as effective as
possible, when sovereign States are involved (Skemrfdo Silva Romero,
ICC Arbitration and State ContractsJCC International Court of
Arbitration Bulletin, vol 13/1, p. 34t seq.

At this point, | would like to make special mentioh two controversial
iIssues; the treatment of official secrets and imitguftom execution of

arbitral awards.

During the period for gathering evidence, objeciare often made to
requests for certain types of proof, based on tkistence of specific
privileges. One of these privileges is that of lawglient relations,
especially if we are in a situation where the lamwgea company’s in-house
lawyer or where he/she represents the State, shathen it is a lawyer
whose sole client is one of the parties to theti@ton. This issue must be
handled carefully keeping in mind the conflictinges that may exist in
different jurisdictions regarding the figure of argorate or State attorney:
In some countries this figure is considered a laywuhile in others he or
she is considered a member of the corporate stdffas such, not covered
by the legal professional privileges. More impottare the objections of
sovereign States against having to provide cedaidence, on the basis
that such documents or witnesses are protectedolmestic law and are
official secrets. Officials responsible for docurteenr who know certain
facts are obliged to secrecy and if they breach dhiligation, they could
even be held criminally liable in their country. @ other hand, the party
or tribunal that orders such evidence to be prodiwan indicate that the
applicable law for the arbitration proceedings mayt be that of the
country that protects its official secrets by lathis is a very common

13



situation in cases of international arbitration dlwng questions of
defence, but it also arises in other situationserehthe State in question
believes that the obligation to not reveal certeoret documents or facts
must prevail. The arbitral jurisprudence is not sistent, and this issue
requires a case-by-case approach. Arbitral trituaadl institutions, as well
as domestic judges that have to address the muaiderprovisional
measures, all analyze these cases carefully amttterespect sovereign
decisions in relation to official secrets, providendt the decision is not
made in bad faith with the intention of impeding twbitral tribunal from

investigating the facts.

Once the arbitral award is dictated, the perio@rdbrcement begins. Any
party that wants an arbitral ruling to be enforeeltlnormally come before
the courts in the jurisdiction where the necessasets exist against which
the award can be enforced. Traditionally, the asskea State are classified
asiure gestionisor iure imperii and mandatory enforcement of the award
was only granted in those cases where the assdtaati affect the
sovereign powers at an international level (See .KBtckstiegel,
Arbitration and State Enterprise$he Hague 1984). Questions have arisen
over the years, when some States refused to remognbitral awards , on
the basis of an exaggerated interpretation of #wrereign activities. This
was especially the case in situations of the erfoent of an award against
bank accounts. The case law that emerged in Fiarnte year 2000 is of
great interest, when the judgment of July 6 dictaby the Cour de
Cassation(in the caseCreighton Limited of the Cayman Islands vs. the
Ministry of Finance and International and Agriculd Affairs for the
Government of Qatdy extending the waiver of immunity from execution.

The Court of Cassation considered that a Stateeagent to submit itself

14



to the ICC’s rules of arbitration implies an autdimavaiver of immunity

from execution. The Rules of the International Chamof Commerce
oblige the parties that have agreed to submit@utksto arbitration to carry
out the award without delay. Given that that thendan Court of

International Arbitration, as well as the ICDR bEtAmerican Arbitration
Association and the ICSID all impose similar obligas, it can be
understood how important this new case law is, wd@alysing objections

of immunity from execution.

States in investment arbitration.

Under the bilateral investment treaties for thetgmbon of investment,
sovereign States guarantee their foreign inveségia security. As a prior
condition to obtaining international financing fdarge infrastructure
projects, treaties have been signed and ratifiet tontain binding
declarations by the receptor State of investmeaoteption. Commitments
are undertaken in broad legal terms, but whichtlaeebasis for specific
claims and for fixing where liability is proved, mages and losses. The
States confirm that foreign investors will receil® same treatment as
national investors; that there will be no discriation, that investors are
going to receive fair and equitable treatment ideorto guarantee the
protection of the investment. With regard to expiaon, treaties, and
subsequently arbitral case law, have created thealé®d economic
expropriation, with more flexible characteristitan those of a traditional
expropriation under administrative law. The investinshall be considered
to be expropriated when, due to the State’s utibpaof “puissance
publiqué, the economic value of the investment has beentatfeérbitral

tribunals have considered that a change of taxmegs a type of indirect
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expropriation, as well as the modification of theew$ protecting the
environment. Naturally this has raised controveasy to whether the
protection of the investor provided for under intgronal treaties should
prevail or not over the sovereign rights relatedta® or environmental
matters. Many treaties have a most-favored-natianse, meaning that the
investor enjoys not only the guarantees establishter the applicable
treaty but also the most favorable guarantees cmuan any other treaty

that the Host state may have signed.

These investment protection treaties have a noeshanism for forming
an arbitral agreement. The caselLafco vs. The Republic of Argentina
introduced the doctrine (which was later accepteanumously by arbitral
tribunals) that an arbitral agreement consistdhen $tate’s public offer to
submit itself to arbitration under the treaty andthe acceptance of this
offer by the investor in filing for arbitration. Ithis regard, the arbitral
clause is based on a treaty of international pulave and it generates,
through the investor’s individualized acceptanceasbitration that is very
similar to the arbitration of international privaten, despite the fact that

the State is acting as defendant.

With this new jurisprudence, investors must incllelgal risk amongst the
multiple risks of a new investment. They must eatduin what country
they want to make their investment so that thestment may enjoy treaty
based protection. In each case, the different lpgatepts of the treaty
must be analyzed thoroughly, in order to know weetke are dealing with
an investment that is covered or not. In the abdn proceeding$Salini

® Lanco Internacional Inc. vs. ArgentintCSID Case No. ARB/97/6, Preliminary decisionjorisdiction
— December 8, 1998.
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vs. the Kingdom of MorocBathe Tribunal understood the construction and
exploitation of a highway by means of a concessmibe an investment
protected by treaty, in these proceedings betweeltaian company and
the Kingdom of Morocco. At first, the 1965 Washimigt Convention
covered investments in the field of natural resesy®il, natural gas and
mining; today, a good number of the disputes raggrthe protection of
investments involve disputes stemming from admiaiste concession
contracts. The concept of “investor”, that is, d&fe tfigure that may
legitimately request international arbitral protest has become ever more
clearly defined over the past few years. In theecaklLanco vs. the
Republic of Argentinaa line of case law was initiated whereby anyor th
made an investment in a concessionary company dmilcbnsidered as a
party that could legitimately seek arbitral protect that is, someone

could, in their capacity as shareholder, be consdlan investor.

This ruling (Lanco vs. the Republic of Argentihaalso adopts a very
interesting doctrine to define the arbitral prot@mctof investments. The
concessionaire - an Argentinean company (partiaiyed by the North
American company, Lanco, which held a minority sjakentered into an
administrative concession contract with the Muratigsovernment of
Buenos Aires. The contract was, according to thmimidtrative law of

Argentina, compulsorily subject to the local lawsl administrative courts.
The claimant, shareholder of the concessionaineglgoprotection under
the treaty. The Republic of Argentina questioned jirisdiction of the

arbitral tribunal as the Republic of Argentina wad a signatory in the

® Salini Construttori S.p.A and ltalstrade S.p.A the Kingdom of Morocc¢CSID Case No.
ARB/00/04, Decision on jurisdiction — July 23, 2001
;Lanco Internacional Inc. c. Argentin€aso CIADI No. ARB/97/6pp. cit

Ibid.
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concession contract, rather the municipal govertnmexs. The Tribunal

understood that the principle of attribution foteimational obligations
made the Republic of Argentina a possible defendantreaty. The State
argued that Lanco’s demands should be resolvedighrthe channels of
contractual law in the jurisdiction expressly iratied in the concession
agreement; on the other hand, the tribunal fouatlttike contractual claims
were one thing, which the concessionaire must seetnforce before a
contentious-administrative court, and yet anothereathe claims arising
from the violation of the investment protectionate Thus an issue was
raised that has been reiterated time and agaimanhistory of arbitral

tribunals of the distinction betweercantractual claimand atreaty claim.

If a municipality exercises its contractual poweasy disputes must be
resolved through the local contentious-administeatiourts; in contrast, if
the Argentinean State is liable, on the princigléstate responsibility, for
the breach of the treaty through the usepoissance publiquaghen the

dispute is within the jurisdiction of the interratal arbitral tribunal.

When considering their own jurisdiction, frequentybitral tribunals
analyze whether actions have been taken in godharfaith, both on the
part of the investor as well as on the part of3tege. A State clearly acts in
bad faith when in the exercise of one of its tlpewers a denial of justice
has occurred. An investor acts in bad faith whandror corruption can be
proven in the structure of the investment. Inteamatl tribunals are

conscious that protection cannot extend to acf@nfrmed in bad faith.
To summarize, therefore, over the past fifteen gearternational

arbitration has evolved to include he protectionnvestment as well as

traditional commercial arbitration. Natural and igical persons have
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become active subjects in international law. They ditigate directly
against sovereign States, in cases involving breafchireaty. Local

administrative law has given way to global admnaitte law and, as a
direct consequence, in international administratiwatracts, domestic law
is no longer hypothetically applicable, nor do tlweal contentions-
administrative courts comprise a sole and exclusjuesdiction.

International arbitral tribunals are a result ofisthglobalization of
administrative law but, at the same time, they aadalysts for
jurisprudence that is, case by case, defining g¥fednternational arbitral

protection.

Is the Calvo Doctrine returnifig

| do not want to close this speech on the partimpaof States in
international arbitration without making certain sebvations regarding
current international policy, aggravated by the nernic and financial

Crisis.

International arbitration and, more specificallyyestment protection has
affected both developed and emerging countries.glants are frequently
heard regarding the activity of and what is congdgin some cases, the
excesses of international arbitrators. Doubts hmeen raised regarding the
democratic legitimacy of conferring on private plepghe arbitrators, an
international jurisdiction that, at times, has sactlecisive effect on life in
the respondent states. It is forgotten that thegtie were voluntarily signed
by the sovereign States and that the arbitratioecef the World Bank is

governed by the participating States themselves.
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Even in the United States reforms are being prapaserelation to the
protection of investment, which sound very mucle l&true revival of the
Calvo Doctrine. A special sensitivity exists regagdthe impact (more on
a social than on an economic level) of arbitralislens pursuant to the
NAFTA treaty (between Mexico, Canada and the Ua&hil President
Obama, in his campaign to the White House, indecatery clearly that
foreign investors should not enjoy greater protecthan U.S. citizens. In
the work that is underway in the U.S. to review ithsystem of
international protection of investment, attempts being made to soften
the consequences that certain arbitral tribunasdaawing from general
legal concepts. The understanding is that faireuehl treatment has been
treated too generously by arbitral case law; amatbgective is to limit the
effects arising from the conception of economimalirect expropriation of
arbitral tribunals. The aim is to keep the protactof foreign investors
within fair limits, without arbitral tribunals begnable to question State

policy regarding the environment or the protectdsocial rights.

In Latin America international commercial arbitaatiis also being affected
by the questions raised by investment protectiomnsiglering that
sovereign States are involved, the decisions mgaelitrators have a very
serious impact on public opinion. The aura of scr@nd confidentiality
that surrounds international commercial arbitratidisappears when
dealing with sovereign States whose commitmentst rnesmade public
and are subject to parliamentary controls in thespective countries. At
times, circumstances change. For example, althddigizil has signed
some bilateral treaties for protecting investmémis far it has not ratified
any of them (including the Washington Conventionll & has kept itself
outside ICSID’s activities. However, given the m&tional emergence of
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Brazil's economy, questions arise as to whetherziBsaavoidance of
participation in the international investment pobi@n system is based on
considerations that existed for foreign investmer2razil some years ago.
Today Brazilian companies are investing outsidddrlers with no legal
protection, except for that covered in the speafiotracts signed, and, due
to this, an important movement is underway to abrsiwhether it is
advisable for Brazil to join the international stture for investment
protection. In the Brazilian example, it is clehatt attracting investment
does not always require the country to have fighed treaties. Foreign
investment is very strong in Brazil, while in otheountries of Latin
America, foreign investment is fleeing, despite sthecountries having

signed treaties to protect investment.

Separate mention must be made regarding interr@tpolicy movements
involving what has come to be called Project ALBAenezuela, with all
the economic possibilities it has, is leading argjrchallenge with regard
to the systems for resolving disputes in institogigdhat have domiciles in
the United States, whether such institutions atermational or not. On
May 2, 2007, Bolivia announced its withdrawal frahe ICSID, and in
February 2009, it passed a Constitution whose wgrteavily reflects the
postulates of the Calvo Doctrine. On December 40720Ecuador
announced that it would not accept the arbitratbrthe World Bank in
matters involving natural resources, such as aijral gas and mining. We
are witness to a series of declarations and intieral policy movements
to create Latin American arbitration institutiordl these States continue
to receive international claims and continue totip@ate actively in
arbitration, of both a commercial nature as welltlasse relating to the

protection of investment. Time will tell whetherele debates, still in the
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area of international policy, will eventually sof\dinto an international
arbitration center for the Latin American countrieemselves, which, as is
logical, would be faced with the task of earning ttonfidence of foreign

investors as its first assignment.

Sovereign States do not like to be put on trialweeer, pragmatism must
prevail. International arbitration has been sudcésd there have been
numerous cases where States voluntarily abidelbyralrawards. Spain is
a clear example. When an Argentine citizen called Maffezini had
problems in Galicia with a State development compdme took the
Kingdom of Spain to coutt The latter defended itself and, in the end, it
was ordered to pay compensation for damages. thsteguestioning the
rules of the game, the State accepted the arll@ailsion and complied
with it, while, at the same time, reaffirming itsvereignty. The Kingdom
of Spain had plenty of possible grounds to seek aheulment of the
arbitral award or to hinder its enforcement butcamplied with its

international obligations and abided by the awarésued.

Developing countries and international arbitration

The voice of developing countries is often unheaften problems of
international arbitration are being analyzed. Weveha&reated a legal
structure, first of commercial arbitration and tafer the protection of
investments, which has become excessively complagrefore, it is a
good idea, at times, to leave aside our pointse# \to visit the other side
of arbitration. The dissident voices in the cowdriof Latin America
should be heard. Their main criticisms could bad#ig into the following

Six categories:

° Emilio Agustin Maffezini vs. the Kingdom of Sp#8CID Case No. ARB 97/7.
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1.- Democracy is deficient in the internationditation tribunals, which,
In contrast to the States that participate in eabdn, are not a result of
elections whereby the citizens choose their lead&dss we mentioned
above, this criticism is not overly accurate, if weep in mind that
international arbitration is a product of treattbat have been negotiated
and ratified by the different authorities and goweg bodies of the
participating States. This is even truer when rafgrto the bodies that
administrate the arbitration, such as the ICSID,oseh members,

specifically, are the States that participate an\tYorld Bank.

True, at times arbitration tribunals can go too &ud they ignore the
consequences of a sovereign State’'s participatioam thinking, for
example, about the recent decision of an arbitmatiitounal to accept the
request for interim relief lodged by the investdhe tribunal, comprised
undoubtedly of three jurists of worldwide expertssel prestige, ordered a
Latin American republic to withdraw the criminalwlsuits it had filed in
relation to an investment made in the past. Caitration go so far? It is
hard for me to conceive that the authorities ofdbentry in question might
actually withdraw the criminal charges, without {person that decides to
comply with the arbitral ruling incurring crimindiability. As is logical,
such arbitral actions trigger strong criticism lhypge who find that their

sovereign powers and obligations threatened byratioin.

2.- Modern international investment protection ha&gn built, as we all
know, upon bilateral and multilateral internatiorniegaties. Due to this,
some arbitral awards raise debate as to whereitfes llie regarding

investors’ protection. Does such protection auiteothe arbitral tribunal to
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guestion the competence of the affected Statesgolate such important
subjects for their sovereignty as those relatingh® applicable tax for
certain businesses, environmental regulation, nmeadhat affect citizens’

social rights or the protection of health?

3.- Public opinion is very sensitive to mattersatielg to corruption, fraud
or money laundering. In principle, everyone adrhts the so-called trans-
national public order imposes certain limits to tracting and,

subsequently, to arbitral decision-making. For gearbitrators remained
passive, due to a lack of proof regarding corruptidiegations; it is not
easy to present strong proof, which could lateused before the criminal
courts. Today, given the greater transparency éxats in arbitration

proceedings, the arbitrators are more consciodkese situations. Among
other things, because filing for international &ddiprotection is based on
good faith and good faith does not exist if the tmelemental rules of
ethical behaviour have been violated. Proof in tegard is easier to find in

a global world with an aggressive public opinion.

4.-. The presence of States in international atoin requires
transparency. Those of us who practice arbitrationthe area of
international commerce especially value its conftadity; there are plenty
of cases where this separation from publicity istddlows parties to trust
and submit themselves to the decision of the atoits. In some cases,
including in commercial arbitration, decisions mbst public if they have
implications for third parties; for example, whdretcompany in question
Is listed on the stock exchange. However, them®iguestion about the fact

that States must submit to parliamentary controhictv means that
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international arbitration may indeed require pubficto which those who

practice commercial arbitration are so allergic.

5.- International arbitration has been very impatrtaver the last few years
in Latin America. The statistics kept by the Int#ranal Chamber of

Commerce and, particularly, the ICSID are good paddhis. There is no

doubt about the fact that through arbitral tribsnadternational law for

investment protection has become more Latin Amari€nly a few years

ago, international law was a subject that was delgit with in French and
English; today, circumstances have changed butapsrivhat has not yet
been modified is the importance that Anglo-Saxomkihg has on the

management of international arbitration. Individutidat do not understand
Spanish are frequently appointed as presidentsbafation tribunals that

must solve problems in Latin American countriese farties, including

the Latin American States, have the feeling thathdy do not appoint
Anglo-Saxon law firms, they may be in a less adagabus position to
defend themselves. It is often heard, thereforat tthe arbitration

proceedings in Latin America are, to a certain mxt&idnapped” by the

Anglo-Saxon world. Active participation by Latin Agmcan arbitrators and
an ever increasing role of Latin American law firmsstarting to change
custom and usage. It is definitely thought-provgkito consider that,

although arbitration is officially “bilingual”, thelecision making process
itself is carried out in English with the arbittabunal and with an Anglo-

Saxon mentality. It is argued that the problemasanquestion of language
or translation but one of mentality; to give anrapée, the legal concept of
good faith is approached very differently in onéune or another.
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6.- International arbitration has become a big mess that is, moreover,
excessively costly. The big law firms are the otied are carrying out the
macro-arbitral proceedings, when perhaps such pditgs could be
simplified greatly. The long and tortuous “discoydrattles”, the at times
inexplicable “show” of cross-examination withoutbstance and arbitral
hearings that last well beyond several weeks, wheood prior written
preparation might have taken but a few days - dresubjects to be
reflected upon. What is clear is that the soverefffates are right
sometimes when they complain about events thatdcbel considered
“‘gunboat arbitration”. Arbitral awards turn intonig treatises, whose
observations are, at times, far from the decishat the arbitrators have to
make “suum cuique tribuergé President Guillaume was right when he
recently warned, in a brilliant conference in Gemeabout the pedantry
that sometimes surrounds investment protectiontratbrs, who, when
they are drafting their awards, are thinking mofr¢heir own future glory
(through doctrinal citation), than of the partiehovrequested such
decision. Arbitrators are not international legista. Their main duty is not
that of creating international jurisprudence or ldat rather resolving the
disputes that are brought before them, and progiditlequate reasons for

their decision.

The great world recession in which our economiege haeen immersed
since 2008 is raising debate about assumptions e previously
unquestionable. After the collapse of the worldrexoy, the free market
and the so-called ‘Washington Consensus’ are giwmagy to the
temptations of protectionism. If the economic dioetrof Milton Friedman
IS giving way, once again, to that of Keynes, ibd be of no surprise

whatsoever that in international economic law, agp® State sovereignty
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are ever more frequent. With good reason, Carlosnfés spoke about
globalization at a world level but demanding e#mty within each

sovereign State.
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