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Abstract

In investment arbitration there is a tension between the consensual
commercial character of a dispute and an increasing need to offer
transparent proceedings where a public interest is involved. It
came to be quite clear from the beginning of the twenty-first
century that investment arbitration would benefit from being more
transparent and that the participation of amici curiae might be one
method of addressing the problem. The Article concentrates on the
role of non-disputing parties in investment arbitration and the
changes that have occurred in the arbitration rules and BITs during
the last decade. It is argued that the participation of non-disputing
parties does increase the transparency of investment arbitration
and allows for a greater democratic legitimacy of the whole
process. In particular, the Article advocates a view that it is both
possible and desirable to enhance the existing procedural
framework by guaranteeing to amici curiae access to the arbitration
documents and to oral hearings, subject to the necessary
protection of genuine commercial secrets.

1. Introduction: Confidentiality and Transparency in
International Investment Arbitration

In investment arbitration there is a fundamental tension between
the consensual character of arbitration underlying a commercial
dispute between two parties and an increasing need to offer
transparent proceedings where a public interest is involved. (1) It is
a truism to say that one of the valuable principles of arbitration is
the confidentiality of the proceedings. The opportunity to decide
commercial page "205" disputes behind closed doors away
from the attention of the public often constitutes an important
reason why parties resort to arbitration in the first place. However,
investment arbitration differs from general commercial arbitration in
that it involves claims against the State, which are often related to
regulations of a public law nature. (2) Investment arbitration often
includes questions of significant compensation for losses suffered
as a result of the State introducing measures of public policy,
relating to monetary, economic or social policies, the protection of

Amicus Curiae in International Investment
Arbitration: Can It Enhance the
Transparency of Investment Dispute
Resolution?

http://www.kluwerarbitration.com/Default.aspx


Print preview

http://www.kluwerarbitration.com/CommonUI/print.aspx?ids=kli-ka-joia-290204[5/6/2015 12:15:47 PM]

specific industries or services, as well as the distribution of natural
resources, important infrastructure projects, or environment
protection. (3) Necessarily, investor-State arbitration entails
scrutinizing the conduct of a sovereign State. (4) Clearly therefore,
investment arbitration involves public issues not only because it
relates to the liability of a State, but also because it often deals
with various policies that are traditionally perceived as public. (5) As
observed by Buckley and Blyschak:

One of the major challenges facing ICSID is that
recently, investor-State disputes have been raising
public interest issues traditionally absent from
international commercial arbitration. This calls into
question the suitability of the in camera proceedings
traditionally used to determine such disputes.
Confidentiality and privacy are fundamental to
arbitration as a dispute settlement method. However,
the political legitimacy of the process is put at risk if
genuine stakeholders cannot participate in decisions
affecting their rights and interests. (6)

Obviously, the more the public interest is at stake, the greater the
need for transparency in the decision-making process, and the
more indispensable it seems to allow the interested public to
participate in proceedings before the investment tribunals.

Further, the controversies that arise around investment arbitration
in the recent decade not only concern the transparency or
confidentiality of the proceedings and awards, but more
fundamentally they relate to the very legitimacy of arbitration as a
method of settling investment disputes. This is because the fact
that the liability of sovereign States under public international law
treaties is decided by privately page "206" nominated
arbitrators in a commercial-like setting, not controlled or influenced
by any democratically represented stakeholders, gives rise to
intense debate in itself. (7)

As a result of the above-mentioned controversies, it came to be
quite clear as from the beginning of the twenty-first century that
investment arbitration should find support in more democratic
legitimacy. A part of that was a growing demand for transparency
in international investment arbitration. (8) As noted by the tribunal in
Methanex: ‘the . . . arbitral process could benefit from being
perceived as more open or transparent; or conversely be harmed if
seen as unduly secretive’. (9) Obviously, as is often the case, there
were some who opposed the transparency of international
investment arbitration. (10) They claimed, among other things, that
investment disputes are commercial in their nature and thus should
remain confidential between the parties. They stressed that the
participation of third parties will increase costs and could lead to
the politicization of the dispute, while depriving it of the advantages
of arbitration, such as the flexibility and rapidity of the procedure,
ultimately diminishing the chances for an amicable settlement
between an investor and a State. (11) Nevertheless, page
"207" the amendments that occurred in the arbitration rules and
BITs in the 2000s, are headed towards allowing for greater
transparency. (12)

This Article will concentrate on the role of non-disputing parties in
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investment arbitration (known as amici curiae), and the changes
that have occurred in that respect in the arbitration rules and BITs,
although certain general considerations of transparency will also be
touched upon. The amicus curiae is one of the inventions known to
various legal systems (in particular in the common law world) that
was embraced for the purposes of investment arbitration some ten
years ago. (13) It clearly has the potential to increase transparency.
(14) The pertinent question that arises, however, is to what extent
can the participation of amici curiae enhance the transparency of
international investment arbitration? This paper attempts to address
this dilemma, taking a Polish perspective in particular.

2. The Concept of Amicus Curiae in Investment Arbitration
and Its Origins in National and International Law

By ‘amicus curiae’ one should understand a non-disputing party,
literally a ‘friend of the court’, who is likely to assist the tribunal in
arriving at its decision, but who is not a party to the proceedings.
As explained by the tribunal in the Suez amicus order: ‘the
traditional role of an amicus in an adversary proceedings is to help
the decision maker arrive at its decision by providing the decision-
maker with arguments, perspectives, and expertise that the
litigating parties may not provide.’(15) However, it was also
observed in Methanex that amici are not experts but rather
advocates ‘[…] and not independent in page "208" that they
advance a particular case to a tribunal.’(16) In the last decade, a
number of non-governmental organizations have managed to step
in to investment arbitration proceedings as amici curiae, drawing
upon the public character of a case. (17)

The career of the concept of amicus curiae in international
investment arbitration started with a 2001 decision on amicus
participation in the Methanex case. (18) The basic facts were as
follows: Methanex was a Canadian company producing methanol;
methanol is an important component of MTBE, which is used in
the production of gasoline; Methanex made an investment in
California, but later California banned MTBE in gasoline because it
allegedly caused the contamination of drinking water supplies and
therefore posed a significant risk to the environment, human health
and safety; despite the environmental concerns at stake, Methanex
complained to the investment tribunal under NAFTA that it had
been expropriated, and requested significant compensation. A
number of environmental protection NGOs attempted to seek
amicus curiae status and to enter into proceedings, offering to
present their position on some of the issues arising in the case.
They succeeded, in that the tribunal agreed to consider their
submissions. Methanex constituted a precedent because it was the
first modern investment dispute to allow the participation of a non-
disputing party in arbitration proceedings between an investor and
a State. More examples were to come in the recent decade, (19)

although petitions for participation as amicus curiae have also
been occasionally denied. (20)

An amicus curiae is not a phenomenon particular to investment
arbitration. Amici, or similar concepts, are known under both
international law and various national laws. The concept is
particularly well established in the common law legal systems. (21)

It is said to have been known already in Roman Law. (22)
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At the international level, the amicus curiae is also known to WTO
dispute resolution bodies. The first WTO dispute to accept a non-
party submission was the page "209" Shrimp/Turtle case of
2001. (23) The main question in that case was whether US
legislation prohibiting the import of shrimp caught by trawlers not
using ‘turtle excluder devices' amounted to an unreasonable
restraint on trading activities. The Appellate Body ruled that
submissions from non-governmental organizations could be
considered so long as they were pertinent to the dispute at hand.
(24)

The amici submissions have also been accepted by the Iran-US
Claims Tribunal. (25)

It is worth observing that a concept fulfilling similar functions as the
amicus curiae is also present under Polish law. The possibility to
present to the court a particular perspective important for a dispute
is envisaged in the provisions of the Code of Civil Procedure
(Articles 63 and 4796a). (26) The Polish Constitutional Court had
also accepted submissions offered by amici (e.g., in case No SK
43/05, where Helsi ń ska Fundacja Praw Człowieka, a well-known
organization active in the field of human rights protection, was
allowed to present its position on the issues arising therein). (27)

3. Authority of an Investment Tribunal to Accept Submissions
from Non-disputing Parties

The very first question that arises is whether the investment
tribunal is competent to allow the participation of an entity or
individual who is not a party to the arbitration, but who seeks to
provide information or arguments with respect to certain issues
arising in the dispute.

Under the ICSID Arbitration Rules, (28) after the 2006 amendment it
is quite clear that the tribunal has such a power. The authority of a
tribunal to allow written submissions from amici (called ‘non-
disputing parties' in ICSID) is clearly recognized under Article 37(2)
of ICSID Arbitration Rules. This provision states: page "210"

After consulting both parties, the Tribunal may allow
a person or entity that is not a party to the dispute (in
this Rule called the ‘non-disputing party’) to file a
written submission with the Tribunal regarding a
matter within the scope of the dispute. (29)

Moreover, it is submitted that Article 44 of the ICSID Convention,
(30) which confers on the arbitration tribunal extensive procedural
powers, (31) constitutes sufficient authority for the tribunal to decide
about other forms of amici participation, such as, in particular,
attendance at oral hearings and access to the arbitration
documents. The above is confirmed by the case law, since the
arbitration tribunals have in the past already used Article 44 of the
ICSID Convention as a basis for its authority to decide on these
questions. (32)

The UNCITRAL Arbitration Rules (also in the new 2010 version)
are, silent on the question of participation of non-disputing parties.
However, the famous Article 15(1) of the UNCITRAL Arbitration
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Rules (now Article 17(1)) grants the arbitration tribunal broad
discretion as to the manner in which arbitration proceedings are
conducted and is ‘intended to provide the broadest procedural
flexibility within fundamental safeguards'.(33) It was decided already
in Methanex(34) (which was held under the UNCITRAL Arbitration
Rules), and was repeated by tribunals in later decisions, that the
power to decide on the amici participation is vested in these
general procedural competences of the tribunal. According to
Article 15(1) (the first sentence of the new Article 17(1) has the
same wording):

Subject to these Rules, the arbitral tribunal may
conduct the arbitration in such manner as it
considers appropriate, provided that the parties are
treated with equality and that at any stage of the
proceedings each party is given a full opportunity of
presenting his case.

page "211"

The above is confirmed also by practice of the Iran-US Claims
Tribunal, which uses the UNCITRAL Arbitration Rules as the basis
for the proceedings held before it. Both the Tribunal Notes to
Article 15(1), (35) and the case law of the Tribunal, (36) confirm that
it is possible to allow a non-disputing party to make observations in
a dispute.

4. The Criteria to Be Applied When Considering the
Participation of Amici

The very authority of the investment arbitration tribunals to
consider the participation of amici raises little if any controversy
nowadays. An important issue, however, is the criteria that are to
be applied in considering whether to allow for the participation of
amicus curiae. For this purpose, three issues should be
distinguished, since they are all treated differently by the existing
arbitration rules and the arbitration tribunals deciding in that matter:

– written submissions by amicus curiae;
– participation in oral hearings;
– access to the file of the case.

4.1. Written submissions

The first question relates to the criteria to be applied if an amicus
is to be allowed to present a written submission, so it could explain
anything that a non-disputing party considers important and
relevant in the given case.

These criteria were first formulated in the Argentinean cases –
Suez and Interagua disputes – where the tribunal (it was the same
tribunal for both cases) identified three conditions for amicus
intervention:

(a) the appropriateness of the subject matter of the case: by the
first criterion, the tribunal required that there is an important
public interest in the case that the amicus will address which
merits protection; only the existence of page "212" such a
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public interest allows the non-disputing parties to intervene in
arbitration between an investor and a State; (37)

(b) the suitability of a given non-party to act as amicus curiae in
the case: the second criterion concentrates on the entity or an
individual seeking permission to submit its observations to the
tribunal; the candidate for an amicus has to show that it has
‘expertise, experience and independence’ in order to be able
to assist the tribunal in its mission; (38)

(c) the procedure by which the amicus submission is made and
considered: the last condition is less a criterion to be taken
into account when taking a decision to allow an amicus to
make a submission, but rather refers to a set of requirements
designed to safeguard the effective proceedings and ensures
that the parties are not overburdened, if the amicus will be
allowed to step in. (39)

By the amendment of 2006, similar criteria were introduced in the
Article 37(2) of the ISCID Arbitration Rules. This provision states:

In determining whether to allow such a filing, the
Tribunal shall consider, among other things, the
extent to which:

a) the non-disputing party submission would assist
the Tribunal in the determination of a factual or legal
issue related to the proceeding by bringing a
perspective, particular knowledge or insight that is
different from that of the disputing parties;

b) the non-disputing party submission would address
a matter within the scope of the dispute;

c) the non-disputing party has a significant interest in
the proceeding.

The criteria formulated in the ICSID Arbitration Rules are worded
differently than the criteria set in the Argentinean cases, but a
closer look proves that they are substantially similar. The first
criterion concentrates on the non-disputing petitioner – whether it
is in a position to provide assistance to the tribunal (and thus
reflects the same condition as the second criterion defined in the
Argentinean cases). To that effect, the tribunal will examine
whether an applying amicus has the ‘expertise, experience and
independence’, which is necessary to provide valuable and
relevant input to the case. The amicus has to be both sufficiently
knowledgeable on the issues at stake and should possess the
resources necessary to be able to present its experience to the
tribunal. Additionally, the arbitrators may consider the ‘identity and
background of the petitioner, the nature of its membership if it is

page "213" an organization, and the nature of its relationships, if
any, to the parties in the dispute’.(40) An important element is also
that an amicus has to be independent of the parties (see below,
section 5).

The third criterion, although the wording might prima facie suggest
otherwise, should really be taken as referring to the requirement of
a significant public interest in the case. More precisely, there are
two elements involved. First, whether there exists a public interest
that plays an important role in a given dispute, and second,
whether the NGO in question seeks to vindicate that interest by its
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participation in the dispute. Obviously, virtually every investment
arbitration contains some public issues, since it relates to the
responsibility of a sovereign State and often involves claims for
significant compensation, which ultimately will have to be paid by
the tax payers. However, it follows from the case law that such a
public interest would normally not be sufficient to allow an
interested amicus to step in. There should be something more that
could be defined as the public policy issue and could be taken as
the basis for an amicus intervention. Such public interest exists in
particular where the decision of the arbitration tribunal would have
an impact on a large group of people, or even society as a whole
(but other than a need to attain financial responsibility borne by the
State) or raises important concerns of public international law and
human rights. (41) The considerations that were already classified in
the case law as raising sufficient public interest in order to justify
the participation of an amicus curiae include for example: the
functioning of the water distribution and sewage systems of urban
areas (Argentinean cases), the functioning of the water supply
system (Biwater Gauff), environmental protection (Methanex) and
the organization of the postal system (UPS).

The second criterion defined in Article 37(2) of the ICSID
Arbitration Rules should rather be seen as a requirement for amici
submissions, and not a condition for admitting the non-disputing
parties' applications. Thus, in Biwater Gauff, the tribunal was
satisfied with a declaration by the applying non-disputing party that
it will address a matter within the scope of the dispute. (42)

Lastly, according to the ICSID Arbitration Rules there is yet
another important factor that an investment tribunal has to take into
account when considering whether to allow an amicus submission.
In short, the tribunal should bear in mind the interests of the
disputing parties and the procedural efficacy of the arbitration
proceedings itself. The last part of Article 37(2) states:

The Tribunal shall ensure that the non-disputing party
submission does not disrupt the proceeding or
unduly burden or unfairly prejudice either party, and
that both parties are given an opportunity to present
their observations on the non-disputing party
submission.

page "214"

Unlike the ICSID Rules, the UNCITRAL Arbitration Rules (also in
their new 2010 version) are silent on the criteria to be applied
when considering whether to accept written submissions from
amici. This will rarely be a problem, however, because it does not
often happen that the investment tribunals have only the
UNCITRAL Arbitration Rules at their disposal. The UNCITRAL
Arbitration Rules are used by the NAFTA tribunals, but their
procedural framework consists also of the NAFTA Agreement itself,
as well as of other sets of rules that could aid the tribunal. In
particular, the NAFTA Free Trade Commission has issued a
Statement on Non-disputing Party Participation in 2003, which sets
the criteria to be applied in determining whether to allow a non-
disputing party to file a submission. (43)

A more difficult situation arises if the only set of rules that governs
the proceedings is the UNCITRAL Arbitration Rules, and the BIT in
question is also silent on the question of the participation of the



Print preview

http://www.kluwerarbitration.com/CommonUI/print.aspx?ids=kli-ka-joia-290204[5/6/2015 12:15:47 PM]

non-disputing parties. This is the case in the investment disputes
to which Poland is a party, since Poland has not accepted the
Washington Convention. The Polish investment disputes are
therefore often held under the UNCITRAL Arbitration Rules alone.
It is submitted that in such cases the tribunals should be guided by
the conditions set in the ICSID Arbitration Rules and draw on the
experience of other cases decided by the investment tribunals,
whether under ICSID or NAFTA. The two most important criteria
that the UNCITRAL tribunals should examine are the existence of
a significant public interest and the suitability of a given entity or
individual to act as amicus curiae in the particular case.
Additionally, the tribunals should ensure that the arbitration
proceedings are not disrupted, and the participation of the amici
would not unduly burden the parties.

4.2. Oral hearings

Much more difficult for the non-disputing parties is to obtain
access to oral hearings held within the investment arbitration
proceedings. This is because the participation of an amicus at the
hearings strictly depends on the consent of the parties.

page "215"

ICSID Arbitration Rules put this requirement quite clearly in Article
32(2):

Unless either party objects, the Tribunal, after
consultation with the Secretary-General, may allow
other persons, besides the parties […] to attend or
observe all or part of the hearings, subject to
appropriate logistical arrangements.

The 2006 revision of the ICSID Arbitration Rules does not change
the situation.

A similar rule is incorporated in the UNCITRAL Arbitration Rules.
They address participation in oral hearings in Article 28(3) (old
Article 25(4) of the Rules). According to this provision:

Hearings shall be held in camera unless the parties
agree otherwise.

These provisions establish a principle of the confidentiality of the
oral hearings. It has been held in the case law that Article 25(4) of
the UNCITRAL Arbitration Rules was intended to exclude from the
hearings the members of the public, including the non-party third
parties seeking participation in the arbitral proceedings. (44)

Similarly, one should view Article 32(2) of the ICSID Arbitration
Rules. (45) Both these provisions can only be overridden if there is
consent from both parties. (46) Such a provision renders the amici
participation in the hearings rather a theoretical possibility, since
rarely will both parties have an interest in opening the hearings to
third parties. Nevertheless, it has already occurred in the past that
the amici were allowed to participate in the oral phase of the
procedure, because both parties to the dispute have consented to
it. (47)

More extensive transparency of the hearings is provided for in the
new US Model BIT and Canadian Model BIT of 2004. (48) The rule
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under these model regulations is that the hearings are open not
only to the non-disputing parties, but also to the general public.
Specific arrangements may, however, be undertaken at the

page "216" request of any of the parties in order to protect certain
confidential information of commercial or other character. (49)

4.3. Access to documents

The issue of non-disputing parties or other third parties having
access to the record of arbitration is not covered by the ICSID
Arbitration Rules, nor by the UNCITRAL Arbitration Rules. Neither
did the 2006 revision of ICSID, nor the 2010 revision of the
UNCITRAL Arbitration Rules, provide any guidelines to that effect.
The only issue that have been dealt with is the publication of the
award. Article 48(5) of the Washington Convention and Article
35(5) of the UNCTIRAL Rules both require that the parties give
their consent before an award can be made public. (50) This is a
limited question, however, and should not prejudice an answer with
respect to the non-disputing parties' access to the documents of
the arbitration.

The investment arbitration tribunals have had occasion to consider
the question in several cases in the past. In particular, in Suez the
tribunal observed that:

As a general proposition, an amicus curiae must
have sufficient information on the subject matter of
the dispute to provide perspectives, expertise and
arguments which are pertinent and thus likely to be of
assistance to the tribunal.(51)

After all, the main purpose of the amicus submission is to
effectively assist the tribunal in explaining the issues that are
important from the point of view of the amicus and are relevant to
the case at hand. Clearly, the amicus can more adequately and
precisely assist the tribunal, being able to avoid unnecessary
repetitions with the arguments raised by the parties, if it is granted
access to the most important arbitration documents. The readiness
shown by the tribunal in Suez shows that the arbitrators felt
competent to decide on the question of access by non-disputing
parties to the case file, without the need to obtain the consent of

page "217" the parties to the dispute. Similarly, the wording of the
decision on amicus petition in Biwater Gauff seems to indicate that
the tribunal considered it has the authority to allow access to the
record. (52) This is not changed by the fact that ultimately the
tribunals in Suez and Biwater Gauff did not allow access of the
amici to the documents of arbitration because they considered it
unnecessary on the facts of the case. The arbitrators have
underlined in both cases that the amicis' submission is to address
broad policy issues in which the amici are specialized, and to that
effect they do not need to obtain access to the record of
arbitration. (53)

Often, the tribunal would issue a confidentiality order at an early
stage of arbitration. If, later in the proceedings, there are petitions
for amici participation, tribunal is bound by its own confidentiality
order. (54) Thus, if the tribunal has decided to accept the parties'
agreement that the documents of the arbitration can only be
disclosed to third parties with the consent of the parties, it would
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be hard to accept that the tribunal would reverse its previous order
in that regard. If no such order exists, however, the tribunal retains
discretion to allow access to the record of arbitration to third
parties, including amici curiae.

In conclusion, it is submitted that, since no provision of the ICSID
or UNCITRAL Arbitration Rules preclude or in any other way
regulate the question of access to the documents of arbitration,
and because there is no general rule of confidentiality incorporated
in the ICSID nor in the UNCITRAL Arbitration Rules, (55) a decision
to grant non-disputing parties access to the documents of
arbitration remains at the discretion of the arbitral tribunal in each
and every case, in accordance with tribunal's general procedural
powers under Article 44 of the ICSID Convention and Article 17(1)
of the UNCITRAL Arbitration Rules. The decision of a tribunal is
not subject to the consent of the parties, unless there already
exists a confidentiality order made earlier in the proceedings,
which would provide for such a requirement.

Full public access to the record of arbitration is warranted by the
rules of the US Model BIT of 2004. The US Model BIT provides
that there is not only the possibility, but even an obligation to
transmit the most important documents to the non-disputing
parties and to make them available to the public. This page
"218"  obligation rests on the respondents. (56) Similarly, the
Canadian Model BIT of 2004 provides for public access to all of
the documents submitted to the tribunal (though subject to the
deletion of confidential information). (57)

5. Who Can Apply for Amicus Curiae Status

Another important issue that should be dealt with is what types of
entities or individuals could take part in investment arbitrations as
non-disputing parties. The essential question is whether any
natural or legal person, irrespective of legal form and type of
activity, may become an amicus, or is this status rather reserved
for organizations serving public interests, such as NGOs?

Clearly, in the recent case law, petitioners applying for amicus
status were predominetely NGOs or individuals concerned with
certain considerations of public interest. This is not surprising,
since the very role of a ‘friend of the court’ in investment arbitration
is to represent a point of view of civil society concerned with
certain issues of public interest, which to a large extent are
represented by NGOs. (58) In the past, however, other types of
entities were also allowed in the status of amicus curiae. A good
example is provided by the case law of the Iran-US Claims
Tribunal. More precisely, in Iran v. United States, case No A15, a
memorial from certain US banks was accepted, (59) while in case
No A25, a memorial from Philips Petroleum Company Iran was
invited. (60) In the NAFTA cases, entities of various nature were
allowed to file amicus submissions, which included bodies such as
the Canadian Union of Postal Workers, the Council of Canadians
and the US Chamber of Commerce in UPS v. Canada(61) or the
Quechan Indian Nation and the National Mining Association in
Glamis Gold Ltd. v. USA.(62) Moreover, in a recent ICSID case of
AES v. Hungary(63) , the European Commission sought to obtain
amicus curiae status and succeeded in that regard (Commission
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intervened in order to secure the page "219" enforcement of
EU competition law). It therefore follows from the experience of
existing case law that various types of entities may be admitted as
amicus curiae.

The relevant provision in the ICSID Arbitration Rules, namely
Article 37(2), does not require that an amicus is a certain type of
entity. It uses the broad term ‘non-disputing party’, which is not
further defined or restricted in the said Rules. It would seem
reasonable, therefore, to assume that the ICSID Arbitration Rules
do not create any requirements or limitations as to the nature of
the entity or individual that can apply for amicus status.

The requirements as to who can take part in the investment
arbitration as a ‘non-disputing party’ refer rather to what a given
entity or individual is able to add to the proceedings. As mentioned
before, amici have to possess necessary expertise and resources
allowing them to make a valuable contribution in the case at hand.
Equally important is the requirement of neutrality of non-disputing
parties, i.e. that amici are independent from the parties. The
independence of the petitioning NGO (or other entity) will be
assessed in light of its identity and background. (64) It is particularly
important that amicus does not receive any financial or other
material support from any of the parties, and that it lacks a
financial interest in the decision of the tribunal (although the non-
disputing parties are clearly interested in the outcome of the case
since they ‘advance a particular case to a tribunal’(65) ). Therefore,
an NGO sponsored by the claimant investor could clearly not be
accepted as an amicus in investment arbitration. Similarly, it would
seem hard to allow to the proceedings a non-governmental or
inter-governmental organization financed by the respondent State.
However, if the organization in question is substantially
independent, this possibility should not entirely be excluded. (66)

After all, the tribunal always has the option to consider amicus
submissions but then to reject its contentions on merits. This issue
should be decided on a case-by-case basis. (67)

To sum up, it seems clear from the case law and the wording of
ICSID Arbitration Rules (and the UNCITRAL Arbitration Rules do
not contain any contrary language) that any natural or legal person,
irrespective of the legal form or nature of its activities, may become
a non-disputing party in the investment arbitration proceedings.
This also includes private business entities if they might have
anything to add to the proceedings, and if they truly represent a
public interest (which would rather be exceptional). In considering
whether to allow a given petitioner the status of amicus curie, the
arbitrators will assess whether the petitioner can add any valuable
content to the dispute, and whether it is sufficiently independent
from the parties to the dispute.

page "220"  6. Concluding Remarks - How Well Does an
Amicus Curiae Serve the Purpose of Increasing the
Transparency and Legitimacy of Investment Arbitration
Proceedings, and What Should Be Done in order to Enhance
the Currently Existing Legal Framework

The developments of the recent years clearly show that a growing
need for transparency in international investment arbitration has
been recognized within ICSID and other institutionary decision-



Print preview

http://www.kluwerarbitration.com/CommonUI/print.aspx?ids=kli-ka-joia-290204[5/6/2015 12:15:47 PM]

making bodies, as well as in the arbitration community in general.
Amici curiae have come to be firmly accepted as an important
element allowing public interests to be secured within the
framework of investment arbitration proceedings, (68) although the
degree of its rights to participate remain uncertain.

Nevertheless, the changes already introduced in the relevant
regulations (in ICSID Rules in 2006, and in UNCITRAL Arbitration
Rules in 2010) seem rather modest, (69) since although
submissions of amici may be considered, they will not be allowed
to participate in the hearings without the parties' consent, and their
access to the arbitration documents is rather difficult, without
mentioning that the publication of the very awards is subject to the
agreement of the parties. The new US and Canadian Model BITs
went much further, but they will only apply to disputes based under
the BIT's incorporating these Model regulations (they could,
however, constitute a source of inspiration for other decision-
makers amending their BITs or arbitration rules).

It seems that there still exists a need for a greater transparency in
investment arbitration, and for the amici participation in particular.
As observed in the NAFTA context by J.A. VanDuzer (in 2007): ‘to
be considered legitimate, investor-state dispute settlement […]
needs to satisfy high standards of transparency and openness to
non-disputing party participants. Such transparency and openness
are fundamental values of the international economic order’. These
words are true also in the context of ICSID and even more so
under the UNCITRAL ad hoc arbitrations. They are especially
relevant for Poland, since the investment arbitrations in which
Poland was a respondent were held under UNCITRAL Arbitration
Rules alone.

The fundamental notion that should be accepted as a starting point
is that the investor-State arbitration is not simply a dispute
between two commercial partners involving their private law
relationship. In the settlement of investment disputes, a page
"221" public interest is present in almost every case, since a
common element of all the arbitrations is the liability of the State
for breaches of a public international law agreement. Even more,
other various important public considerations often arise, as shown
by the cases decided over the last decade. As a result, the nature
of investment disputes and issues arising thereunder calls for a
larger participation of the public than in regular commercial
arbitration. Amici curiae most often represent civil society groups,
which are emanations of the broader public, and for this reason
are suitable candidates to enhance the transparency and legitimacy
of the investment dispute settlement. (70)

Even more fundamentally, as noted by Buckley and Blyschak,
‘international investment law is at a crossroads. it is passing
through a crucial juncture that will determine who will control its
future direction. At the heart of this battle is the increasing power
of multinational corporations to shape international legal norms to
their ends'. This in itself may not be a bad thing. However, given
that the multinational corporations (banks in particular) are recently
subject to increasing criticism because of the role played by some
of them in the global financial crisis, any future development of the
investment dispute settlement should take place with the consent
of the wider public. It seems that, particularly in Central Eastern
Europe, there is a concern that too many of the extremely
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important economic issues that influence large groups of people, or
even societies as a whole, might be decided behind closed doors
in ‘secretive’ proceedings.

Nigel Blackaby and Caroline Richard have convincingly argued that
amicus' written submissions alone cannot cure the democratic
deficit, and lack of transparency in investment treaty arbitration, as
long as the arbitration proceedings itself are confidential (there are
no oral hearings and no access to the record of arbitration). (71) Not
being able to evaluate the real claims of the parties, nor to express
a position at the hearing, amici submissions may be reduced to
general observations deprived of any actual comment regarding the
concrete context of the given case. (72) For that reason, amici may
not be able to effectively assist the tribunal and the whole page
"222" exercise serves no purpose. (73) To grant amici solely rights
to submit written observations is to stop in the middle of the road.
(74)

It is submitted that the participation of non-disputing parties in the
settlement of investment disputes does increase the transparency
of the arbitration proceedings and allows for a greater democratic
legitimacy of the whole process. Nevertheless, the convincing
scepticism as to what amici could bring into the proceedings while
only being permitted to present written observations, should, in my
view, stimulate further action towards greater transparency. Taking
the above into consideration, I wish to advocate a view that it is
both possible and desirable (75) to enhance the existing procedural
framework by guaranteeing the non-disputing parties access to the
arbitration documents and to oral hearings, subject to the
necessary protection of genuine commercial secrets. As pointed
out by Nigel Blackaby and Caroline Richard: ‘they [amicus briefs –
M.Z.] must be part of a package of transparency measures. The
true response to the transparency criticism lies in opening the
parties' pleadings and the proceedings to the public for
comment.’(76)

Considering the possible amendments to the existing sets of rules,
it is important to remember that the institutional rules that typically
govern investment arbitration proceedings have their roots in the
consent-based nature of arbitration as a confidential process
between private commercial parties. (77) This is particularly true
with respect to the UNCITRAL Arbitration Rules, since they are
designed to serve ad hoc commercial arbitrations and not
necessarily investor-State disputes. The UNCITRAL Arbitration
Rules are thus generally inapt for changes towards greater
transparency and the involvement of non-disputing parties
representing a public interest, because such amendments would
then apply to any type of arbitration governed by the UNCTIRAL
Arbitration Rules. ICSID Rules, however, have their origins in
traditional commercial arbitration and were designed in light of the
principles developed in this field of law. They are, however,
specifically adopted to apply to the investment dispute settlement.
It is feasible then, that they could be modified in order to provide
for more transparency and amici participation. It is page
"223" submitted, in particular, that a rule governing admittance to
the record should be established, allowing at least the non-
disputing parties to access the documents, subject to the
protection of the commercial secrets of the parties. Furthermore,
Article 32(2) should be modified to provide for the openness of the
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hearings in general (however, again subject to the protection of
strictly confidential information). The provisions of the new US and
Canadian Model BITs of 2004 may serve as an example in that
regard.

In Poland, the situation calls for particular attention. Poland is not
a party to the ICSID Convention, thus its procedural framework
does not apply to the disputes in which Poland is a respondent.
Neither are there any helpful rules on confidentiality established in
any multilateral treaty – as is the case with NAFTA, for example.
The arbitrators are left with the UNCITRAL Arbitration Rules, which
do not contain any provisions governing the participation of non-
disputing parties, even though it is generally accepted that
tribunals can allow submissions from amici under their wide
procedural powers stemming from Article 17(1) (previously Article
15(1)) of the Rules. As a result, ‘Polish’ investment arbitrations are
among the most secretive investor-State dispute settlements that
exist. Since the lack of transparency casts doubts as to how the
tax payers' money is spent, the Polish government should
recognize that there is an important public interest in opening the
investment arbitration to more public scrutiny. The amendment of
UNCITRAL Arbitration Rules is rather unlikely, and accession to
ICSID Convention is at present not seriously considered in Poland.
Thus, the only plausible manner in which the framework for the
participation of non-disputing parties (and generally the
confidentiality in the investment proceedings) could be enhanced is
by introducing the relevant rules in the new BITs concluded by the
Polish government. Again, it is worth looking to US and Canadian
Model BITs as a source of inspiration. A chance for such an
endeavour may not come easily, because Poland has a large map
of states with which it has already concluded BITs during the last
two decades. If such an opportunity arises however, one should
make sure that it is not squandered.

   Maciej Zachariasiewicz: Assistant professor at the Koźmiński
University Law School in Warsaw, Poland and an associate at the
Popiołek Adwokaci i Doradcy law firm in Katowice, Poland
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