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1. Introduction

¥t ig well known that class actions and arbitration are two realifies that do not '
combine in the Buropean Union. At least, not yet...

- Nevertheless, some authors seem to believe that it could only be a matter of time
before Europe will be convinced of the advantages of the US dass action mechanism
as an effective procedural tool. Others, quite the opposite, don't see the advantages....

That being said, what is the situation in Portugal? Does Portuguese law provide
for any form of collective redress? Is there a class action mechanism in Portugal?

if so, who may come forward to represent groups of claimants and in what circum-
stances? And how does the representation work? Does Portugal have an opt-out
or an opt-in system?

Finally, and most importantly, is there any chance of a class action arbitration being
admitted? Does the new Portuguese Arbitration Law provide any clarification on
the matter? And is there any arbitral institution foreseeing class action arbitrations?

These are some of the many questions we will analyze in the present paper. In short,
our purpose is to determine if there is (or if there will be) a connection between class
action and arbitration in Portugal, to the point where we could have a so called “class
action arbitration”. For that matter, we will start with an overview of Portuguese law
on the subject, after which we will address arbitration and reach our conclusion.

2. Portuguese System of Class/Group Actions - The popular
action

Portugal has what might be called a class action mechanism: the so called popular
action {“acgdo popular”).’ :

T aw No. 83/95, of 31 August 1995 (Law of Popular Action) and Artidle 52, paragraph 3, of the
Portuguese Constitution.
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In fact, and as some authors correctly observe, the Popular Action Law was in some
points influenced by the American class actions®® — particulatly, as we will see, in
the special regime of representation contermnplated in Articles 14 and 15 (opt-out
principle).

But before that, we must start by pointing out that popular actions are very old
and have a long tradition in Portuguese law.*® Their origins are rooted in Roman
Law {the “actio popularis” or the “pro populo” action, where they were defined
ag actions that, although were meant to protect the interest of the commurity,
could be filed by anyone.

The popular action was first contemplated in the Portuguese * Ordenactes Manueli-
nas” (beginning of the 16th century) and “Ordenagbes Filipinas” (17th century)
and, much later, in the Constitutional Chart of 1826.5" This is also a mechanism
that long existed in Administrative Law, which distinguished between a popular
action of a corrective nature and a popular action of a subsidiary nature.

However, it was in the Portuguese Constitution of 1976 (particulardy after its 1989
revision) that the popular action was recognized as a fundamental right. As lead-
ing Portuguese scholar Gomes Canotilhio states, the Constitution proceeded 1o 2

9 G Antonic Patan Marrins, Class Actions em Portugal? Para uma andlise da Lein.® 83/95, de 31
de Agosto — Lei de Participacio Procedimentat e de Acgiio Popular, Edicdes Cosmos, Lisbea, 1999,
page 26, Micus. Texema bk Sousa, A legitimidade popular na tutela dos interesses difusos, Lex,
Lisboa, 2003, page 119, Luls Sousa FAsrica, “A Acgiio Papular no Projecto de Cédigo de Processo
nos Tribunais Adminisiratives”, in Cadernos de Justica Administrative, n.° 21, Maio/funho 2000,
page 17, and Aoa PELLEGRINI GRINGVER, "4 ag30 popular portuguesa: wma analise comparativa’, i
Lusiada — Revista de Ciéncia e Cultura, série de direito, nmero especial, Actas do | Congresso
Internacional de Direito do Ambiente da Universidade Lusiada - Porto, Porto, 1996, page 246.
For an analysis of the Popular Action Law, see also Hewmique Sousa ANTUNES, “(lass Actions,
Group Litigation & Other Forms of Collective Litigation (Portuguese Report)”, paper presented at
“The Globalization of Class Actions” conference, December 2007, Centre for Socic-Legal Studies,
University of Oxford England.availableonline at hip:f Jwewlawstanford edu/displayfimages/
dynamic/events_mediajPortugal_Nalional Report.pdf, Trro ARANTES FONTES | Joko Pimenyse,
“Portugal”, in The ntemational Comparative Legal Guide to Class & Group Actions 2011. A practi-
cal Cross-Border Insight into Class and Group Actions Work, Global Legal Group, London, pages
123-128, and Lisa Tortery, “Evaluation of the effectiveness and efficiency of collective redrass
mechanisms in the Buropean Union - country report Portugal®, 2008, available online at http://

“ec.europa.en/consumers/redress_cons Jcollective_redress..en.htmn.

Regarding the historical evolution of the popular action in Portugal, see Jost Rosa bg ANDRADE, A
Acgio Popular no Direite Administrativo Portugués, Colmbra Editora, Coimbra, 1967, pages 6-14,
Micus Texera DE Sousa, A legitimidade popular na tutela dos interesses difissos, op. cit., pages 70
and 107-110, Pauto Orexo, “A accio popular: configuragio e valor no actual Direito pertugués”, in
Revista da Ordem dos Advogados, ano 59, n.° 3, Dezerabro de 1999, pages 872-874, Awronio PAvAN
MarTmss, op. cit., pages 101-103, Luis Sousa FAsmica, op. cit., pages 16-17, Mario JosE DE ARAUJO

Torrss, “Acesso 3 justica em matéria de ambiente e de consumo - {egitimidade processual” in
Ambiente ¢ Consumo, Centro de Estudos Judicidrios, [ volume, 1996, pages 172-173, and Mariana
So1r0 MAioR, “O diteite de acgio popular na Constifuigio da Repdblica Portuguesa”, in Documen-
tagio e Direito Comparado, n.08 75/76, 1998, pages 247-249 and 251-7533,

B wOrdenagdes Manselings”, Hvro T, titudo 46, § 2.°, * Ordenacdes Filipinas”, livyo 1, titulo 66, § 11.°, and

Constitutional Chart of 1826, article 124. ’
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reinforcement of the traditional popular actions and to the infroduction of popular
actions particularly (but not exclusively) designed to defend diffuse interests. 3

As a result, according to Article 52, paragraph 3, of the Porfuguese Constitution
{in its current wording}: i

“Everyone shall be granted the right of popular action, either personally or via as-
sociations that purpori to defend the interests in question, including the right of
an aggrieved party or parties to apply for the corresponding compensation, in such
cases and under such terms as the law may determine, in particular to:

» promote the prevention, cessation or judicial prosecution of offences against
public health, consurner rights, the quality of life or the preservation of the
environment and cultural heritage;

« safeguard the property of the State, the Autonomous Regions and local authori-

.

hies”.

As we can see, the Constitution refers to cases and terms “as the law may determine”.
These cases and terms were generally determined by Law No. 83795 of 31 August
{Law of Popular Action), which we will now analyze in its main provisions.”

First of all, it is important to note that Popular Action Law primarily aims to protect
such interests as public health, environment, quality of life, consumption of goods
and services, cultural heritage and the public domain - these are the main interests
envisaged by the law.*

The object of a popular action is especially the diffuse inferests, that is the sharing
by each subject of interests that belong to the community*. “Especially” but not

382 Spe 1. T, Gowmss CANOTILHO, Direite Constitucional ¢ Teoria do Constituiglo, 7.% edigio, Abmedina,
Coimbra, 2003, page 510.

33 7he Popular Action law was preceded by an intense parliament debate with many projects of
law being presented by the different politicat parties. Regarding this mattes, see ANTONIO Pavan
MARTINS, 0p. cit., pages 103-110, Mrcur, Temeira e Sousa, “A proteccdo jurisdicional dos interes-
ses difusos: alguns aspectos processuais”, in Ambiente ¢ Consums, Centro de Estudos Judicidrios,
1 volume, 1996, pages 237-245, Antonio Fiupe Gao Robricuss, "Acglio Popular”, in Ambiente e
Consumo, Centro de Estudos Judicidrios, I volume, 1996, pages 251-253, MAmio Jost DE AraUjo
ToRRES, 0p. Git., pages 176-180, M. Mawuria FLorss FERREIRA, "ACCss0 colectivo  Justica e proteccdo
do meio ambiente”, in Ambiente ¢ Consumo, Centro de Estudos Judicidrios, T volume, 1996, pages
359-362, and Rui CHANCERELLE DE MAaCHETE, “Alguinas notas sobre os interesses difusos, o procedi-
mento e o processo”, in Estudes em meméria do Prefessor Doutor Jodio de Castro Mendes, Lex, Lisboa,
1993, pages 651-662. Regarding the birth of the Popular Action Law, see, particularly, Rut CHaxce-
RELLE D MACHETE, “Acio procedimental e acglio popular — Alguns dos problemas suscitados pela
lei n® 8395, de 31 de Agosto”, in Lusiade — Revista de Cigncin e Cultura, série de direite, nfimero
especial, Actas do | Congresso Internacional de Direito do Ambiente da Universidade Lusfada -
Porto, Porto, 1996, pages 263-27{.

¥4 Article 1, paragraph 2, Popular Action Law. :

35 See 1.J. Gomes CanoTuso [ Vial Moreira, Constituigio de Repiiblicn Portuguese Anotada, volume
1, 4.° edicio, Coimbra Editora, Coimbra, 2007, pages 697-698.
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exclusively, because it is clear that the Popular Action Law also extended its protec-
tion to homogeneous individual interests and rights (individual interests and rights
shared by a certain number of individuals}).™

This is ane of the points where we can see an influence of the American class action
model and of Brazilian law.

Regarding the types of popular action that we may have, Popular Action Law distin-
guishes between: (i) the right of popular participation in administrative procedures
and (i) the right of popular action to promote prevention, cessation or judicial
prosecution of the offences referred to in the above-mentioned Article 52, paragraph
3, of the Portuguese Constitution.””

The first of these rights aims o guarantee to citizens and certain associalions or
foundations {promoters of public health, environment, quality of life, consump-
tion of goods and services, cultural heritage and the public domain) a series of
participation rights in administrative proceedings such as development plans,
urban development plans, master plans and land use planning, location decisions
and public works with relevant impact on the environment or on the economic and
social conditions of the population.*

The second right {popular action) covers two different actions: an administrative
popular action and a civil popular action.*””

The administrative popular action comprehends the action to protect the interests
mentioned in Article 1 {namely public health, environment, quality of life, consump-
tion of goods and services, cultural heritage, public domain) and the judicial review
of any administrative action affecting the same interests on grounds of illegality.
It is also possible to resort to provisional remedies/interim measures when they
prove to be adequate in ensuring the usefulness of the decision pronounced in the

B6 gep Antonio Pavan MaRTINS, 0p. Gib., pages 115-118, Henmique S0UsA ANTUNES, op. ¢it., pages 67,

footnote no. 16, Jost v OLVERA Ascensao, Dirsito Civil. Teoria Geral, vol. H1, Coimbra Editora,
Coimbra, pages 113-114, “A zcglio popular e a profecsso do investidor®, in Cadernos de Mercado
de Valores Mobilidrios, 1. 11 {2001), CMVM Lisboa, available online at hitp:/ ferww.cmvm.pt/
CMVM/Publicacoes/Cadernos/Documenis [7be560856f0844b2975863efMclcb4AccaoPopular,
pdf), pages 3-10 and A protecglio do investidor”, in Direifo dos Valores Mobilidrios, volume 1V,
Cotmbra Editora, Coimbra, 2003, pages 22-29, Luis Sousa Fasrica, op. cif.. page 17, and JORGE
Miranpa / Rur Mepsiros, Constituigiio Portuguesa Anotada, tomo [, 2.7 edi¢go, Coimbra Editora,
Coimbra, 2010, pg. 1039. See also Awtomo Fiure Galho Robricues, op. cit., page 249, and M. Ma-
wuELA Fiores Ferrema, op. cil., page 358.

Article 3, paragraph 1, Popular Action Law. See §. ]. Gomts CANOTILHO, Op. cit., pg. 511.

Articles 4 to 11, Popular Action Law.

Article 12, Popugar Action Law, Regarding the administrative and the civil popular action, see José
Leske b5 Frerms, "A Accgo Popular no Direito Portugués”, in Estudos sobre Direito €ivil e Processe
Civil, volume 1, 2.% edigdo, Coimbra Editora, Coimbra, 2009, pages 221-223, Pauro OtEro, op. cif.,
pages 880-882, MicueL TaxErA DE Sousa, A legitimidade popular na tutele dos interesses difusos, op.
¢it., pages 132-141, and Henrique Sousa AwTunss, op. cit., pages 7 and 25.
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administrative popular action. The action must be filed in an administrative court,
against public entities (particularly, the Statej.

The civil popular action can take any of the forms set outin the Civil Procedure Code:
dedlaratory, condemnatory or constitutive, There is also the possibility of requesting
provisional remedies/interim measures (Article 26-A of the Civil Procedure Code).
In any case, the action must be filed in a civil court, against private individuals or
public entities acting outside of the administrative function. :

According to Article 25 of the Popular Action Law, those who have a popular ac-
tion right can also make a denunciation, complaint or participation to the Public
Prosecutor if the interests included in article 1 {which are criminal in naturej are
violated, as well as join proceedings. -3 :

A popular action can be injunctive or remedial. As we have seen in Article 52, para-
graph 3, of the Portuguese Constitution, it seeks not only to promete the prevention,
cessation or judicial prosecution of the offences regulated in paragraph 3 fa)}, but
also to provide due compensation to the aggrieved party or parties {paragraph 3}.*%

We have already seen the types of popular action that we can have in Pertuguese
taw. However, who can file a popular action?

According to Article 2 of the Popular Action Law (as well as the above-mentioned
Article 52, paragraph 3, of the Portuguese Constitution), the answer is: any citizen
in the enjoyment of their civil and political rights and any association and founda-
tion which defend the interests referred to in Article 1, whether or not they have a
direct interest in the claim. Municipalities/local authorities can also file a popular
action when the litigation relates to interests held by those who are residents in
the corresponding district.?* -

340 Aq Professors Micuss TEEIRA pE SoUsa (A legitimidade popular na tutela dos interesses difuses, op.
cit., pages 132-133) and Henrique Sousa ANTUNES (0p. Git., page 7) correctly observe, this does not
mean, however, that there is a “criminal popular action” — the referred denunciation, complaint
ot participation does nat influence the criminal procedure.

341 pnother controversial subject, is whether or not a “constitutional popular action” is possible.
Denying such possibility, see 1.J. Gomes CAROTILIO | VitalL MOREIRA, op. cit., page 697. In the af
Srmative, see PauLo OTaRo, op. ¢it., page 879, footnote no. 16

M gpp ). Gomss CaNOTILHO [ VITAL MOREIRA, op. cit., page 693, MIGUEL Temzma OE Sousa, A legitimi-
dadz popular na tuteln dos interesses difissos, op. cit., page 149, and HENRIQUE SOUSA ANTUNES, 0p. Gib.,
page 25.

33 article 2, paragraph 2, Popular Action Law.

3 According to some Authors, the reference to “citizens” in article 2, paragraph 1, of the Popular
Action Law, algo include fareigners — see [.J. GomEs CanoritHo [ Vitat Morgra, op. cit., page 701,
MicueL TexEma DE Sousa, A legitimidade popular na tutela dos inferesses difussos, op. cit., page 178,
and Jorgs Miraxpa / Rur MeDRIROS, op. cit., pages 1034-1035.
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Tn any case, associations and foundations must have legal personality, they must
expressly include in their assignments or in their statutory objectives the defense
of interests related to the action in question and they cannot exercise any kind of
professional activity concurrent with the activity of companies or independent
professionals. ™ '

Regarding this matter, it is also important to emphasize the role of the Public
Prosecutor {“Ministério Pfiblico”}. According to Article 16, the Public Prosecutor
is responsible for protecting legality and representing the State (when it is a party),
absent parties, minors and other persons with lack of capacity {whether they are
plaintiffs or defendants), as well as other public legal persons in the situations
provided for in the law. The Public Prosecutor may also replace the claimant in
case of withdrawal from the suit, settlement or behavior that is harmful to the
interests in question.®

~ As we can see, the right to file a popular action is quite broad ~ any citizens (...},
“whether or not they have a direct interest in the claim” {Article 2, paragraph 1}. Itis
also important to note that there is no mechanism of previous certification regarding
the legitimacy to take action®”. The law does not foresee a test to the popular action
like the one contemplated in the Rule 23, (a), of the American Federal Rules of Civil
Procedure’®, Nevertheless, some Authors sustain that there must be a connection
with the object of the popular action and with the right/interest harmed, and that
parties must have been affected by the same or similar conduct.™

One of the most important and controversial matters of the Popular Action Law
is the special regime of representation contemplated in Articles 14 and 15 {opt-out
principle), as well as the res judicata effect in Article 19. There is a dear influence
of the American class actions model here.

According to Article 14, the claimant represents on his own initiative — without the
need for a mandate or express authorization ~ all the other holders of the rights
or interests in question who have not exercised the right to exclude themselves,
provided for in Article 15 (opt-out principle). Therefore, i someone does not want to
take part in the proceedings and be represented by the plaintiff they must declare so.
Otherwise, they will be bound by the result of the litigation {with the few exceptions
provided for in Article 19, as we will see}. '

345
346
347
348
349

Artidle 3, Popular Action Law.

Article 16, paragraph 3, Popular Action Law.

See Trro Arantas Fowrss / Joko Pumewttr, op. cif, page 123, paragraph 1.6.

See HEnrGUE Sousa ANTUNES, op. cif., page 23.

See Micusr Teeira pi Sousa, A legitimidade popular no tutela dos interesses difusos, op. cit., pages
215220, Jost pe Ouveira Ascansio, Direite Civil. Teoria Geral, op. git., pages 116-117, and 1110
Agawtes FonTes [ Joo PIMENTEL, op. 6if., page 123, paragraph 1.6.
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Portugal has, therefore, adopted an opi-out principle; which is not the standard
situation of many other countries (Buropean and non-European) that have followed
an optin approach.™

The opt-out principle works as follows: after the popular action has been submitted
to the court, the judge will summon the interested parties so that, within the iime
frame fived, (i) the parties confirm if they wish to join the proceedings {accepting
the proceedings at whatever stage they are} and (i} if they accept being represented
by the claimant. Silence of the parties will be interpreted as acceptance of the
representation. SHll, it is important to note that the interested parfles can vefuse

‘tepresentation up until the end of the production of evidence, or at an equivalent
stage, by an express declaration in the proceedings.™

The summons will be made via one ot various annotncements made public by the
media or by public notice, whether referring to general or geographically jocalized
interests. In any case, the law does not require personal identification of those to
whom the advertisement is directed. Tt is sufficient for the summons to refer to
them as holders of the interests at stake, mentioning, also, the action in question,
the identity of the claimant, of at least of the first claimant where there are several,
the identity of the defendant ot defendants, and sufficient reference 1o the claim
and the reason behind it. Where it is not possible to specify individual holders, the
summons use the circumstance or characteristic that is comumen to all of them,
such as the geographical area in which they reside or the group of community that
they make up.**

Finally, the key point in all of this is the res judicata effect, which differs from the
general regime of civil procedure. According to Article 19, paragraph 1, the final
decisions rendered in administrative actions or appeals or in civil actions have
“general effects” (erga omnes — towards all), except if they are dismissed for insuf-
ficient evidence or when the judge should decide differently consideing the actual
motivations of the case. In any case, the holders of interests oF rights who have
exercised the right to exclude themselves from representation {opt-out) will not be
bound by the “general effects’ of the res judicata. '

After the decisions have become res judicata they wil then be published at the
expense of the losing party in two newspapers that interested parties are presumed
to read, to be chosen by the judge. The judge can also decide that publication is

30 5o GasmizLiE Naver-Bass, “Class Action Acbitration: A New Challenge?”, available online at
htipf /www.homburger.ch,lfdeadmin jpublications/CLAS SACT_01.pdf, page 14 {paragraph 1L,
11.). For a distinction Letween the opt-in and the opt-out principles, see MiGUEL Taxgira 0E Sousa,
Alegitimidade popular na suteln dos interesses difusos, op. ¢it., pages 209-211.

351 Article 15, paragraphs 1 and 4, Popular Action Law.

352 Article 15, paragraphs 2 and 3, Popular Action Lawe
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restricted to the essential aspects of the case, when the extension of the decision
suggesis that.™® '

This special regime of representation {opt-out), combined with the res fudicaio effect
{ergn ommes), has been heavily criticized by some authors;™* one of them is that
an inter partes effect would compromise the effectiveness of the popular action.™
However, ag Lebre de Freitas observes, this regime can have severe consequences to
the holder of the interest {particularly in case of a diffuse interest) since in principle
he will not be able to file another action with the same object if the defendant is

acquitted.

The main problem is that the law does not require personal identification of those
to whom the writ of summons is directed (which, of course, would be very difficult
or even impossible]. As we have seen, the summons is made via one or various
announcements made public through the media or public notice, which may not
be sufficient to reach its intended recipients... And the risk is even higher since
anyone (any citizen, as well as certain associations and foundations) can file a
popular action® — the legitimacy criterion is quite broad. Therefore, there is the
possibility that someone is being represented in a popular action without even
knowing it, with the relevant consequence of being bound by the judgment, since
he hasn't opted out. [t is also important to recall that the Popular Action Law does
not foresee an adequacy of repregentation criteria as the one contemplated in the
Rule 23, {a), of the American Federsl Rules of Civil Procedure.®™

As Lebre de Freitas also sustains, it is true that (i} the Public Prosecutor may replace
the claimant in the case of withdrawal from the suit, settlement or behavior which
-is harmfud to the interests in question and (i) the judge can collect evidence on
his own initiative {within the key issues defined by the parties}.® However, as
the Author affirms, this type of precautions may not take place and may reveal

themselves insufficient to protec the interegis at stake. ™

3 Article 19, paragraph 2, Populer Action Law,

3% See Josk Leare pE Freimas, A Acgdo Poputar no Direito Portugués®, op. cit., pages 215-219 and “A
acgdo popular ae servico do ambiente”, in Lusfada — Revisia de Ciéncia ¢ Cullura, série de direito,
niimerc especial, Actas do I Congresso Internacional de Direito do Ambiente da Universidade
Lusiada — Porte, Porto, 1996, pages 238-241, Antonic Pavan Martins, op. ¢ib., pages 112-117 and
128, jose e Ouvera Asceusio, Direito Civil, Teoria Geral, op. cit., pages 117-118, and Luts Sousa
Fanaica, op. eit., pages 17-18.

See Micutr Taixea bz Sousa, A legitimidade popular ra tutela dos interesses difusos, op. cit.,
page 273,

See Jost Leare pg Frermas, "A Acglo Popular no Direiio Portugués”, op. cit,, page 217,

See AnTdnio Pavan MARTINS, ap, cit., page 112, Henrique Sousa AnTunes, op. cit., page 23, and Apa
Pertecrm GrINOVER, op. cit., page 250.

Article 16, paragraph 3, and article 17, Popular Action Law.

See fost Leere pE Fretmas, “A Acglo Popular no Direito Portuguds”, op. cit., page 218 and “A acgiio
popular ae servigo do ambiente”, page 240.
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As we have previously stated, a popular action can be injunctive or remedial. Regard-
ing the liability of the agent®®, it should be emphasized that the Jaw distinguishes
between: (i} subjective civil Hability, {ii) objective civil liability and (ili) criminal
* liability.

According to Article 22 (subjective civil lability), the party who, in a deliberate or
negligent way, breaches the interests referred to in Article 1 will have o indemnify
the injured party or parties for damages. The law establishes here a distinction
between compensation for injury of the interests of unidentified holders (which
are globally fixed) and of identified holders {calculated under the general terms of
civil liability). 3" In any case, the right to compensation shall lapse three years after
the final judgment that has recognized it.*®

There is 4lso an obligation to indemnify for damages, regardless of fault, when
an action or failure to act by an agent breaches the relevant rights and interests or
results from dangerous activity {objective civil liability).*

Finally, those who have a right of popular action can also present a denunciation,
complaint or participation to the Public Prosecutor if the interests referred to in
Article 1 {which are of criminal nature) are violated, as well as join proceedings
(criminal liability).*

Regarding the costs of popular action, first of all it is important to take notice that
prepayment of costs is not required. Also, in the event that the claim only partially
proceeds, the plaintiff is exempt from the payment of costs. If, however, there isa
total failure of the claim, the plaintiff is responsible for an amount to be determined
by the judge, somewhere between 10% and 50% of the costs normalty be due,
depending on his financial situation and on the material or procedural reason for

dismissal of the action.*® B ' '

Also, according to Article 21, the judge in the case will decide on the legal costs,
depending on the complexity and the amount in question.

30 gpe Jose LEBRE nE FREMAS, "A Acgio Popular no Direlto Portugués”, ap- cil., pages 219-221, and
MicuzL TexeiRa pE Sousa, A legitimidade popular na tutela dos inlgresses difusos, op. cit., pages 153
and following, ANTONIO Pavan Martivg, op. ¢if., pages 118-124, and Tito Arantes Fonres [ Joio
PIMENTEL, op. cit., page 124, paragraph 1.10. .

361 psticle 22, paragraphs 2 and 3, Popular Action Law. Regarding this controversial distinction, see
Henrigus S0USA ANTUNES, op. £ik, pages 26-27, and Micuss Trixeira 0t Sousa, A legitimidade popu-
lar na tutela dos interesses difusos, op. ¢it., pages 165-175. :

362 Article 22, paragraph 4, Popular Action Law. :

33 Article 23, Popular Action Law.

¥4 Article 25, Popular Action Law.

35 Article 20, paragraphs 1, 2 and 3, Popular Action Law.
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So far, we have been describing the popular action law in its main features. But what
about its application by the courts? Are there many popular actions being filed?

The truth is that this mechanism is not very common in Portugal and has been little
used in practice.*® The majority of the popular actions brought refer to the protection
of environmental rights, public works or goods of the public domain. Nowadays,
most consuiner litigation has been brought before consumer arbitration centers.

Finally, it is important to notice that, although Law No. 83/95 {Popular Action Law}
contains the general provisions applicable to the popular action, this does not mean,
however, that there cannot be other specific provisions (of a procedural nature)
contemplated in special legislation that also regulate collective protection™. This
is the case, for example, in: '

- Law No. 24/96, of 31 july (Consumer Protection);*®

= law Nno. 11/87, of 7 April, subsequently amended {Framework Law on the
Environment);*®

* Decree-Law No 446/85, of 25 October, subsequently amended (General Con-
tractual Terms);

« law No. 107/2001, of 8 September {Protection of the Cultural Heritage)™; and

» Decree-Law No. 486/99, of 13 November, subsequently amended (Securities
Code)_.’y?léﬁ'} .

36 See Tiro ARaNTES FONTES { Joko Prantes, op. cit., page 124, paragraph 1,9, Jost Lusre bE Frermas, A

Acgdo Popular no Direite Portugués”, op. sit., pages 227-228, and Lisa Toxteit, op. ¢it., pages 2-3.

See jost Leere pe FRETAS, “A A¢c3o Popular no Direito Pertugués”, op. cii., page 208. As a matter
of fact, article 27 of the Popular Action: Law expressly provides that “the pepular action cases not
covered by the provisions of this Act shall be governed by the rules that apply to thern”.

"% Regarding this law, see, for instance, Jost Lesre oe FReizas, "A Acgio Popular no Direito Portu-
gués®, op. cit., pages 208 and 224-226, and Henrqus Sausa ANTUNES, op. £if..

Ser, for example, HenriQue Sousa ANTUNES, 0p. ¢il.., and Joss Lesre b Fremas, "A Acglio Popular
no Direito Portugués”, op. cit., page 226,

See, for example, Antomo Prero Montsiro, “Contratos de adesio e cldusulas contratiais gerais:
problemas e solugBes”, in Estudos em Homenagem ao Prof. Doulor Rogéric Soares, Boletim da Fa-
culdade de Direito da Universidade de Coimbra, Stvdia Ivridica, n.° 61, Coimbra Editora, Coim-
bra, 2001, pages 1103-1131, HewriQue Sousa ANTUNES, op. Cit.., and Josg Lesre pE Fremas, "A Acgo
Fopular no Direito Portuguds”, op. cit., pages 225-226.

See Henrique Sousa ANTUNES, op. pit.., and Jose Lears pe Erermas, "A Acgdo Popular no Direito
Portuguds”, ap. ¢it., page 226. :

Sez jost pe Ouvema AsCENSED, "A accio popular € & pretecgdo do investidor”, ep. cit., and “A pro-
teccdo do investidor”, ap. cif., pages 13-40, Soria Nascidento RonriGuss, A Protecgio dos fnvestido-
Tes emn Valores Mobilidrios, Almedina, Coimbra, 2001, pages 37-67, Maria Eusasers Gomes Ramos,
O segure de responsabilidade civil dos adwministradores {entre a exposicio ao risco € a delimitagio da
coberiura}, Almeding, Coimbra, 2010, pages 236-240, and Henrique Sousa AwTunes, op. .

It should also be emphasized that there was a preliminary project for a Consumer's Code, which
would simplify the provisions regarding collective protection of the consumer and would reveke
the staiutes on general contractual terms and consumer protection. The Draft Bill, however, has
nol yet been approved. See Hewriqus Sousa AwTunes, op. cif,, pages 29-31.
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3. Class Actions Arbitrations in Portugal?

After analyzing the Portuguese-spedific system of clags/group actions, the question
that we should now ask ourselves is whether or not it is possible to have a “cass
arbitration” in Portugal — also known as “class action arbitration”, a “procedure
which combines elements of US-style class actions (i.e., large-scale lawsuits seeking
representative relief in court on behalf of hundreds to hundreds of thousands of
injured parties) with arbitration™ "

In other words (more appropriate to Portuguese Law}, can we have a popular action
in arbitration? Although the question is simple, the answer is certainly not... Being
the leading country in the area of group actions®, it comes as no surprise that it
was in the United States that this interesting topic of class arbitrations first atose.
Nevertheless, this was and still is a controversial issue, both in- as well ag ouiside the
US; which is perfecily understandable since, as Eric P. Tuchuaann rightfully put it,
clags actions and arbitration seem at first sight to be mutually exclusive processes™.
On the one hand, we have class action litigation, a large, complex judicial process,
sometimes heavily criticized for permitting abusive lawsuits”. On the other hand,
we have arbitration, an alternative dispute resolution method characterized by its
consensual nature (party autonomy), confidentiality, informality and flexibility.

Despite the controversy, the truth is that class actions made their way into arbifra-
tion and it seems that they are here to stay”® However, up until now this has been
seen more as an “American issue”. And, as far as we know, there are certainly no
“class arbitrations” in Europe.”®

T g 1 SreRong, “Class arbitration outside the United-States: reading the tea Jeaves”, in Multiparty
* Arbitration, Dossiers VII, International Chamber of Commerce, Paris, 2010, page 183,

75 Gee for instance, BERNARD Hanotiau, Complex Arbitrations — Multiparty, Multicontract, Mulii-issue
and Class Aciions, Kluwer Law International, the Hague, 2005, page 258,

6 Euc P Tuckmans, “The administration of class action arbitrations”, in Multiple Party Actions in

. International Arbitration, edited by the Permanent Court of Arbitration, Oxford, 2009, page 327.

¥ o the criticism that it is sometimes made to the American class actions, see GABRIELLE NaTER-
Bass, op. cit., pages 67 {paragraph 11, A., 4.

8 Agitis well known, although class action arbiirations already existed in the United States earlier,
it was particularly with the famous Green Tree Financigl Corp, v. Bazzle that they became 2 reality.
Regarding this case and its famous Supreme Court’s 2003 decision, see, for exazrple, Beanaro Ha-
NGTIAU, op. Gil., pages 264-266, NiGEL Biackapy / CONSTANTINE PARTASIDES ] Avan RepreRN [ MARTIN
Huwrig, Redfern and Hunter on International Arbitration, fifth edition, Oxford, 2009, pages 154-
156, and Eric P, TucemMANN, op. £it., pages 327-329.

% Although it is true that there are no “class arbitrations” in Europe, it must be emphasized that
collective redress seems fo be on the agenda of the Buropean Comuzission. As some Authors cor
rectly observe, there is 2 recent interest on collective redress “not only on Member State level, but
also on the Eurppean supranational leved” — Prnapes BiLuer, “Recent collective redress initiatives
in Belgium; what is the role of arbitration?”, unpublished, page 1. We refer, particufarly, o the
Consumer Policy Strategy 2007-2013 in which the Commnission underlined the importance of
effective mechanisms for secking redress and announced that it would consider action on collec-
tive redress mechanisms for consumers. The first conclusions can be found on hitp://ec.europa,
eu/consumers,!redressmcons/collectivuedress_en.htm. Regarding this matter, see particularly
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What about Portugal? Portugal is no exception. So far, there is not a single case
of a popular action in arbitration. This topic has never even been really discussed
by scholars or arbitration experts. $till, the question remaing whether this is even

possible.

Approved on December 14 2011, and entered into force on March 14 2012, the
new Portuguese Arbitration Law says nothing on the matter'®. In any case, there
are some aspects in the new law with relevance fo the class arbitration topic that
are worth emphasizing.

First of all, the new arbitration Iaw is clearly the result of a friendlier environment
in Portugal towards arbitration, which can be seen at various levels: political, ju-
risprudential, practical, academic, etc,

The law also confirms that Portugal is a8 “UNCITRAL country”, since it draws
heavily from the UNCITRAL Model Law. Still, the new legislation also atternpts
to incorporate lessons learned from other countries’ recent legislative changes, as
well as past Portuguese experience.

That being said, two innovations deserve a reference here. One of them concerns
the criterion of arbitrability. According to previous arbitration law, this criterion
was the disposability of the rights™., With the new law, it has clearly become wider,
since it is now possible to submit any dispute concerning patrimonial rights to
arbitration. Yet even non-patrimonial rights may be subjected to arbitration, as
long as the parties are able to setile them.®? :

Pritsees Brouet, “Recent collective redress initiatives in Belgium; what is the role of arbiration®”, .
op. ¢it., pages 1-2 and “Class atbitration in the Netherlands, Belgium and the US$: a comparative
overview”, unpublished, pages 1-2, and also S, 1. Strong, “Clase and Collective Relief in the Cross-
Border Context: A Possible Role for the Permanent Court of Arbitration”, in Hague Yearbook of
International Law, volume 23 {2010}, Marlinus Nifhoff Publishers, Leiden-Boston, 2011, pages
113-114 and 122124,
3 faw No. 63/2011, of 14 December. For a commientary on the new law, see josé Micus Jupice, “The
_ New Portuguese Arbitration Law”, in ASA Bulleiin, volume 30, no. 1, Kluwer Law International,
2012, pages 7-12, Jost Micues Jymics { Diogo Duaste ne Cameos, “The new Portuguese arbitration,
law”, in International Ber Association, vol. 17, no. 1, March 2012, pages 55-57, and Armipo RIBEIRO
MENDES | DArto Moura Vicente [ Jose MiGusL Jopice / Jos¢ RoriN BE ANBRADE | PEpRo METELLO DE
NArOLES / Proro S1za Viemra, Lei do Arbitragem Volunidria Anotada, Almeding, Coimbra, 2012.. An
unofficiel English translation of the law is available at http:/fatbitragem. pt/legistacaofindex.php.
According to this previous criterion, arbitration could not apply to disputes concerning non-dis-
posable rights and any arhitration agreement to that effect would be invalid. Nonstheless, there
was still some case law and acadernic opinion which sustained that in such cases the invalidity of
an arbitration agreement zelates only to those rights which are absohutely non-disposable, not to
those which are relatively non-disposable, such as rights that involve an economic interest — these
would be arbitrable. See, Jost Migusr Jupice ;| Antonio Pepac Pivro Mowtero, “Court rules on
objective arbitrability and non-disposable vights®, in International Law Office, March 2011,
Article 1, paragraphs 1 and 2, Portuguese new Arbitration Law, :
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The second innovation that should be particularly emphasized here is the mulg-
party arbitration provision. According to Article 11, all claimants and/or all re-
spondents should by common agreement choose a common arbitrator, after which
the arbitrators thus chosen will designate a presiding arbitrator or chairperson. If,
however, the interests of an individual daimant or respondent are in conflict with
those of its co-claimant(s) or co-respondent(s), the appointment of these parties
or all the arbitrators shall revert to a state superior court {appeal court). In any
case, these are only default rules — the parties are free to decide otherwise in their
arbitration agreement.’®

We have seen that Portugal has what might be called a class action mechanism
(the popular action). It also has a new arbitration law which reflects the friendlier
environment in Portugal towards arbitration. Can these two combined factors be
sufficient to have class action arbitration?

The truth is there are some obstacles that lead us to the conclusion that, if not
impossible, the admission of a popular action in arbitration is highly unlikely — at
least, under current legislation.®

The first problem, in our opinion, is always the consensual nature of arbitration.
Consent is the cornerstone of arbitration. With the special regime of representation
contemplated in Articles 14 and 15 {opt-out principle), and the res judicata effect in
Article 19 of the Popular Action Law, it will be very difficult to admit a class action
arbitration (or popular action in arbitration). There is the serious risk that someone
would be represented without him being aware of it, with the relevant consequence
of being bound by the judgment, since he hasn’t opted out. We cannot close our
eyes to the question of consent.

It is also not clear that under the current Popular Action Law this could be pos-
sible. The law merely refers to an administrative and a civil popular action - notan
arbitral popular action ¥, So without special legislation on the subject, itis clearly
difficult to sustain the possibility of a popular action in arbitration. Furthermore,
as far as we know, there are no arbitral institutions in Portugal foreseeing class
action arbitrations or discussing such possibility.

There are usually also problems of arbitrability and due process {particularly, in
what concerns the appointment or arbitrators). Nonetheless, as previously referred,

¥ The new law also foresees third party intervention on article 36. However, these third parties must
have signed the arbitration convention.

3 Regarding the obstacles that are usually pointed out to Huropean class action arbitration, see Ga-
arieLLe NaTer-BAss, op. cit., pages 23-31 (paragraph IV).

5 gee article 12. Also, on article 19, paragraph 1 of the Popular Action Law, reference is made to the
“final decisions rendered in 2dmmistrative actions or appeals or in civil actions”, without consi-
dering the possibility of an arbitral action.
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in Tight of the wide arbitrability criterion and of the special multi-parties provision
contemplated in the new arbitration law®, this might not constitute a particular
problem in Portugal.

The obstacles referred so far are already sufficient forus to anticipate that a popular
action in arbitration per se would provide many possibilities to appeal or to present
an application for setting aside the arbitral award {(annulment). For instance, under
the current Portuguese opt-out system, the party who did not receive notice of the
popular action will probably challenge the award claiming that there was a violation
of his right to be heard.*

Furthermore, as Gabrielle Nater-Bass correctly observes, there are also recognition
and enforcement uncertainties, particularly in the New York Convention, ™, Axticle
V, paragraph 1 (b}, for example, could present some difficulties in an opt-out system
like the Portuguese one — the non-present class member could always argue that
he was not given proper notice of the arbitration.

There are also other reasons to presurne that it is not likely to have a popular action
in arbitration. It is well known that in the United States class arbitration arose
“after corporate entities that were concerned about being named as defendants in
judicial class actions began including arbitration provisions in their contracts so as
to force individual claimants to pursue relief in arbitration” By doing this, they
thought that they could avoid clags actions, because class actions and arbitration
did not seem compatible with each other. As we all know, they thought wrong...
The iImportant point that must be emphasized is that in Portugal this concern
simply does not exist. As previously referred, popular action is not very common
in Portugal and has been little used in practice. Therefore Portuguese corporate
entities are probably not worried about this (at least for now}. it is unlikely that we
might see arbitration provisions in standard agreements with the intent of avoiding
popular action,

There are also some cultural legal differences between Portugal and the United
States that discourage the practice of collective litigation in Portugal, therefore
reducing the chances of having 2 class action arbitration, We refer particulatly to
the prohibition of remuneration for lawyers according to the system of quota [itis

386

Article 1, paragraphs 1 and 2, and article 11, respectively, of the Portuguese new Arbitration Law,
B Asticle 46, paragraph 3, a), (i) combined with article 30, paragraph 1, Portuguese new Arbitration
Law. On this subject, sec Gasrierzs Nater-Bass, op. cit., page 29 {paragraph IV, C.),

See Gasrieizs Naver-Bass, op. cif., page 29 {paragraph IV, C.). On this subject, seealso $. 1. Strong,
“From Class to Collective: The De-Americanization of Clags Asbitration”, in Arhitration Interna-
tonal, vol. 26, no. 4, 2010, Kluwer Law International, pages 523-547.

5. L Sreong, “Class arbitration outside the United-States: reading the tea leaves”, ap. cit., page
197. See also, for instance, BERNARD Hanctiau, op. cit., page 264, and S, L. Srrowe, “From Class to
Collective: The De-Americanization of Class Arbitration”, op. cit., page 498,

See Henrius Sousa Antunes, op. cit, pages I and 14. '
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{the no win, no fee agreement) and, in some point, the extensive limits on lawyers’
advertising™, It is also important to notice that punitive damages are not available,

Considering the above-mentioned, we are not very optimistic on the possibility of
class action arbitration in Portugal.

The situation could be different, however, if there was special legislation on the
subject. As previously indicated, Popular Action Law contains general provisions
applicable to the popular action. Alongside this law there is special legisiation that
also regulates collective protection. As a matter of fact, Article 27 of the Popular
Action Law expressly provides that “the popular action cases not covered by the pro-
visions of this Act shall be governed by the rules that apply to them”. Consequently,
special legislation is the best way to prepare the way for the first popular action
in arbitration.*Institutional arbitral centers {particularly in consumer disputes)
can also play an important role. By providing special rules, they could boost “class
action arbitrations” as the American Arbitration Association (AAA) and the Judicial
Arbitration and Mediation Services (JAMS) did in the United States’®

Therefore, although at present it does not seem possible to file a popular action
in an arbitral tribunal, in the future — with specific legislation on the subject — the
situation might be different. :

4. Conclusion

Class actions have always been a synonyr of controversy. They are as criticized as
they are acclaimed. Therefore, it is really not surprising that the rise of class action
arbitration has become even more controversial.

independently of this, the truth is that class arbitration is already a reality. The
question now is how far it will expand from the United States. ‘

3 Anicles 101 and 89 of the Bar Association Statute — Law 15/2005, of 26 January, with the subse-
quent amendmenis.

3 Following asticle 52, paragraph 3, of the Constitution, it can be said that the Constitution alfows
a popular action to be filed in “any court” {sez }.J. Gomis CaroriLso [ ViTan MOReRa, op, ¢it., page
§97, and Anzonie Fiups Galho Ropricuss, op. cib., page 250). Since an arbilral tribunal is a court
{and is expressly considered as such in atticle 209, paragraph 2 of the Constilution). there seems
to be no constitutional obstacie to considerer the possibility of & popular action being filed in an
arbitral tribunal. On the constitutional nature of the arbitral tribunal, see Anzomo Pepro Pwro
MonTene, “Do recurso de decisdes arbitrais para o Tribunal Constitucional’, in Revisia Themis,
ano IX, n.° 16 (2009), Almedina, Coimbra, 2009, pages 194-201.

¥ On the subject, see, for example, Eric P. TucHuan, op. ¢k, pages 325-331, Richarp Crermics,
“Clasg-wide arbitration in California”, in Multiple Party Actions in I nternational Arbitrafion, edited
by the Permanent Court of Arbitration, Oxford, 2009, pages 342 and 343-350, Beanarn HanoTiay,
ep. cit., pages 277-279, and Gary B. Bory, J nternational Commercial Arbitration, volume I, Wolters

Kluwer, Alpher aan den Rijn, 2009, page 1231.
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We have seen in the present paper that Portugal is not new to class action mecha-
nisms - popular action can be qualified as one. There is also a new arbitration law,
which refiects the friendlier environment towards arbitration,

All things considered, it might appear that Portugal would be on its way to have
class action arbitrations, However, as discussed before, this may not be sufficient.

In any case, we do not believe that this may be impossible. With the proper legisla-
tion and institutional arbitration centers providing for special rules, combined
with the friendly environment towards arbitration that already exists, class action
arbitrations in Portugal could only be a matter of ime.

152 ' Maldis



