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Law nr. 31/86 of 29 August (Voluntary Arbitratioralv — VAL) is the main source of

law governing voluntary arbitration in Portugal. gaeding recognition and

enforcement of arbitral awards specifically it iIscaimportant to take into account
Articles 814 and 815 and 1094 to 1102 of the CRibcedure Code as well as,
naturally, the New York Convention of 1958

Pursuant to its article 37, the VAls“applicable to the arbitrations that take place i
Portuguese territory; therefore including the so-called internatiorabitrations,
defined as those thaptit at stake international trade interes{see article 32). This
formula, which is not innovatiVeaims tocomprise all arbitrations having as object
disputes arising from economic operations that imedhe cross-border circulation of
assets, services or capital

I. RECOGNITION OF ARBITRAL AWARDS

In Portugal, only the foreign arbitral awards railke problem of recognition in the
sense of granting of significance under national law to amternal act®, since
Portuguese law considers arbitral awards render@adtional territory as internal acts
(even if the dispute at stake is international imitthe meaning of article 32), totally
equalling them to State courts’ decisions (artR@eof the VAL and article 48 of the
Civil Procedure Code). Thus, an award renderedational territory can immediately
be enforced before Portuguese courts.

In respect of ‘foreign’ awards, article 1094 of t@avil Procedure Code (CPC)
provides that Without prejudice to what may be foreseen in tesgticonventions,
Community regulations and special laws, no decistomcerning private rights,
rendered by a foreign court or by arbitrators abtb], is effective in Portugal,
regardless of the nationality of the parties, withbeing reviewed and confirnied
Article 1096 of the CPC, in its turn, lays down tenditions to be complied with by
the decisions for confirmation. These, althougleseen for the judgments of foreign
judicial courts, are extensiblex viarticle 1097, to arbitral awardé“so far as it is
possiblé. As shall be seen below, and in spite of the agpidy restrictive
formulation, the conditions laid down by Portuguése are quite similar to the ones
of the New York Convention.

! Portugal ratified the convention in 1994 and teeed into force in 1995.

2 See article 1492 of the French Civil ProcedureeCod

® DARIO MOURA VICENTE, “Portugal e a arbitragem imecional” (Portugal and

international arbitrationhittp://www.janusonline.pt/2004/2004_3 2 5.html.

4 LUIS DE LIMA PINHEIRO, “Reconhecimento Auténomo &ecisdes Estrangeiras
e Controlo do Direito Aplicavel” (Autonomous Recdigpn of Foreign Decisions and
Control of the Applicable Law), 2005, p. 216.

®> No differentiation is made here as well, betweerit@l awards and judgments
handed down by judicial courts.



Portugal, being a party to the New York Conventdri958, is bound to respect, in
its legal system, what is laid down in the same.

Pursuant to article Il of the Conventiongdch Contracting State shall recognize
arbitral awards as binding and enforce them in adamce with the rules of
procedure of the territory where the award is inesdkunder the conditions laid down
in the following articles These include, besides article 1V, which we wéfer to
ahead, article V, nr. 1, under which the recogniaod enforcement of arbitral awards
may only be refused on the grounds listed in tmeesa hese grounds — well known —
consist of the incapacity of the parties to thateabon agreement, of its invalidity or
inexistence, of the infringement of the rights efahse, if the award deals with a
conflict not contemplated by the arbitration agreatn of the infringement of the
rules on constitution of the arbitral tribunal ahe procedure rules, if the award has
not yet become binding and in the event that itdesen annulled or suspended.

In its turn, Portuguese law — article 1096 of tH&(GG- requires:

a) That there is no doubt as to the authenticity efdbcument bearing the award
or the intelligencé of the award.

b) That it is consideredes judicatapursuant to the law of the country where it
was rendered,

c) That it proceeds from a foreign colnhich jurisdiction has not been chosen
in contravention of the law and does not conteneptaatters falling within the
exclusive competence of the Portuguese courts;

d) That no exception dfs pendensr of res judicatagrounded on a proceeding
subject to a Portuguese court may be invoked, sntesas the foreign court
that first seized the jurisdiction;

e) That the defendant has been duly served, pursadahetlaw of the country of
the original court, and that the adversarial ppleiand the principle of
equality of the parties have been observed,

f) That it does not contain a decision which recognitieads to a result
manifestly incompatible with the Portuguese Stapeisciples of international
public policy rdre publiqué.

If we compare the conditions foreseen in article@L6f the CPC for the confirmation
of foreign judgments with the mentioned articlesttid New York Convention, we
notice that, although they are in general equivaléme CPC is slightly more
demanding than the Convention (see the conditioceming the «&intelligence» of

the decisiohwhich has no correspondence in the ConventionGNY

Consequently, the Court cannot refuse the recagndf arbitral awards rendered in a
Contracting State based on one of the groundsderem article 1096 of the CPC and
that has no correspondence with the Conventiorosrgts for refusal, under penalty
of infringement of the latter. This conclusion &® us to state that, due to the
contents of articles Ill and V of the Conventiorveal, an arbitral award pronounced
in a member country of the New York Convention noayain the &xequatut more
easily than a foreign judicial judgment.

®«Intelligence» in the sense of the «reasons uriderihe decision» being coherent

and capable of understanding.

" Or tribunal. In Portuguese «tribunals» and «couat® designated by the same word
(«tribunal»), which is currently translated by «dou Therefore article 1096, although

only making reference to «court», is also refertim@rbitral tribunals.



[I. THE REQUIRED FORMALITIES

The New York Convention clearly determines the @pta that must accompany the
application for recognition and enforcement of geifgn arbitral award.

Thus, its article IV foresees thah® Party (...) shall, at the time of the applicait;
supply: a) the duly authenticated original award aduly certified copy thereof; b)
the original agreement referred to in article llf a duly certified copy therebflt
also provides thatif‘the said award or agreement is not made in ditiaf language
of the country in which the award is relied upoa translation of the documents must
be produced.

The VAL does not contain any provision differerdrfr this one, or even similar to it.
However, the mere analysis of the items of therrefk article 1096 leads to an
equivalent result.

1. CHALLENGE OF ARBITRAL AWARDS

A) APPEALABILITY

Pursuant to article 29 of the VAL, applicable tavdstic arbitrations (understood as
arbitrations which seat is in the national tergtand in which no international trade
interests are at stake)f the parties have not waived the appeals, thetalbaward

is open to the same appeals before the court okappthat lie from a judgment
rendered by the judicial court of first instarice

The VAL also considers that the power granted ey phrties to the arbitrators to
judge according to equity is a waiver of the righappeal.

However, in matters of international arbitratiolne tgeneral rule is thaeXcept if the
parties agreed on the possibility of appeal andiglsshed its ternis they waive the
right to an appeal (article 34)

This difference in solutions concerning the appaétg can be a source of problems,
since the law does not strictly establish the ditarstics that define international
arbitration. Thus, a party in an international &gtion may try to defend the thesis
that the arbitration is national, in order to obt#ie possibility to appeal against an
award that is disadvantageous to it. As far asdvknthere are only two judicial
decision8 that address the issue of the definition of iraéiomal arbitration. Nota 8

B) MEANS OF CHALLENGING ARBITRAL AWARDS

Considering the possibility of appeal pursuant hie tivil procedure scheme, as
established in article 29 of the VAL, we can gecaly analyze the means of
challenging arbitral awards: the request to sedeagiaction for annulment») , the
opposition to enforcemehand the appeal against the award.

® Tribunal da Relac&do de Lisboa (Lisbon’s Court @pAals), of 11 May 1995 and
Tribunal da Relagéo do Porto (Porto’s Court of Apgaf 17 November 1995; what
is stated in the judgment of Lisbon’s Court of Aglsais interesting: “The harmonized
international trade, likely to be the object of iidiion, comprises all economic
operations that involve circulation of assets,aW&es or of capital across borders”.
® The analysis of which shall be made in the chapoecerning the Enforcement of
Arbitral Awards.



1. Request to set aside
The request to set aside — defined as an «actioanftulment» - is the only specific
means of challenging internal arbitral awards [ie sense of awards rendered in an
arbitration seated in Portugal, irrespective of thke under the eyes of the law, it is
national or international), foreseen by the VALeg tjrounds of which are restrictedly
listed in article 27. The right to apply for thenahment of the arbitrators’ award
cannot be waived, pursuant to nr. 1 of article 28cording to nr. 2 of the same
article, the action for annulment can et within one month from the notification
of the arbitral award.
According to nr. 3 of article 27 of the VAL, if aappeal against the arbitral award is
admissible, the grounds to set aside the awaath ‘only be ascertained within the
scope of that app€al
Thus, the following are grounds to set aside (& @@, nr. 1 of the VAL):
a) That the dispute cannot be settled by arbitration;
b) That the arbitral award was rendered by a tribuhat is incompetent or
which composition was not made in accordance vighlaw;
c) That there was an infringement of article 16, vatdecisive influence on the
settlement of the dispute.

In its turn, article 16 imposes the respect offthewing directives:

I) The parties shall be treated with absolute agual

i) The defendant shall be summoned to defend Himse

iii) In all stages of the proceeding, the strictsetvance of the adversarial
principle shall be guaranteed;

Iv) Both parties must be heard, orally or in wufirbefore the final decision is
rendered.

d) That there was an infringement of article 23, nrtdm f), 2 and 3 regarding
the arbitral award (indication of the place of @bitration, signature of the
decision and need to provide grounds);

e) That the tribunal assessed issues that it coulchaweé assessed, or did not
rule on issues it should have ascertained.

As can be seen, the grounds for the action for lamemnt are not very different from
the ones that, pursuant to the New York Conventraoyld allow the refusal of the
recognition, with special emphasis on the verifaratthat the infringement of
Portuguese State’s rules of internationadre publiqueis not among the range of
grounds®.

The partial annulment of arbitral awards is adrditte the only judicial decision
known to address the subjct

9 Portuguese case-law assumes that it is the Pesegaternationabrdre publique
and not the internal one that is relevant here:tseeDecision of the STJ (Supreme
Court of Justice), of 10 September 2008hat is mentioned in respect of public law
is the so-called international public law, i. ehet fundamental principles that
structure Portugal’s presence in the concert ofiorad’.

1 Judgment of the Tribunal da Relacdo do Porto ¢®oi€ourt of Appeals) of 21
October 2003.



2. Appeal against the arbitral award

2.1 In generafprinciple of assimilatioh

In respect of appeals, the Portuguese law estallite principle of assimilation of
arbitral awards to judicial decisiongde article 29, nr. 1 of the VAL).

By determining thatif the parties have not waived the appeals, thetabaward is
open to the same appeals before the court of appehht lie from a judgment
rendered by the judicial court of first instariceghe Portuguese legislator intended
that the means of appealing from an arbitral awaodld be the same than those
available to the parties in what regards judicetigions.

However, it should be noted that the principle sdimilation is not equivalent to a
principle of identity and, therefore, the regimetlod civil procedure appeals, to which
the VAL makes reference, should be applied withnbeessary adaptations.

1. THE ENFORCEMENT OF ARBITRAL AWARDS

It should be noted that the Portuguese courts’-zagan respect of enforcement of
arbitral awards and, specifically, in respect aogmnition of arbitral awards rendered
outside Portugal, is practically inexistent.

Pursuant to the provisions in article 30 of the VAthe enforcement of the arbitral
award will be judged by the court of first instappeirsuant to the provisions of the
civil procedure law. The scarce case-ldfvconfirms this understanding. This rule is
applicable to international arbitrations, withoeted for confirmation and recognition,
if the seat of arbitration was Portugal.

Given the reference made in article 30 to the ioms of civil procedure law, the
regime of the enforcement procedure is consideppticable.

According to nr. 2 of article 48 of the Civil Pratge Code, awards of arbitral
tribunals granted on national territory are enfalde in the same terms of the
decisions of ordinary courts, meaning that no gmesirecognition by ordinary courts
is necessary. Therefore, nr. 2 of article 26 of Wd. determines thatthe arbitral
award is enforceable in the same terms as a judgmkthe judicial court of first
instancé.

It is possible that, similarly to what is estabéghfor the enforcement of judicial
decisions, one of the parties objects to the eafommt.

This other means of challenging an arbitral awarohiegrated into the regime of the
action for enforcement and is foreseen in artidleoBthe VAL and in article 815 of
the CPC.

Since the court of first instance has jurisdictionenforce the arbitral award — as
article 30 imposes — it is in this jurisdiction amg$tance that the opposition to the
enforcement can be filed, being the general teritheoprocedure law applicable to
the same.

Pursuant to article 30 of the VAL, it is possible tle an opposition to the
enforcement of an arbitral award on the same gr@@andcequest to set aside could be
lodged, even if this specific action for annulmbas not been filed. Thus, the scarce
Portuguese academic opinion on arbitration defémalsit is possible to invoke in the
opposition to the enforcement the means of oppmosithat could be raised in an
action for annulment of the arbitral award. Thighe opinion of LIMA PINHEIRO:

12 Judgments of the Tribunal da Relacdo do Portot¢Ro€ourt of Appeals) of 24
October 2002, of 26 October 2004 and of 21 Juné& 20@ of the Supreme Court of
Justice, of 22 April 2004.



Not only the grounds established in respect ofdhaslicial decisions, but also the
grounds on which the annulment of the judicial dieeci can be based, under article
815 of the Civil Procedure Code, are grounds fore tlopposition to the
enforcement*®,

Yet, and on the contrary, we consider that thisiil#y must be rejected, obviously,
as long as the party that disagrees with the detisad the opportunity to exercise the
right to judicially challenge the arbitral awardamely, because it was notified of the
same. The application of the scheme of the CPQlitraions must be madeum
granum salis This interpretation, of which we disagree, wowgcant a double
possibility of contradicting the decision that wasdopted within the voluntary
jurisdiction desired by the parties, without angithto justify it. The application of the
rules of the CPC to voluntary arbitrations mustdewitly be made with adaptations.
However, the wording of the law (article 31 of t&L) seems to concur with the
thesis opposed to ours.

Until the Reform of the action for enforcement ®03, operated by Decree-Law nr.
38/2003, of 08.03.2003, it was necessary to proteedprevious verification, by the
judge, as to the enforceability of the enforcenmmer (judicial judgment or arbitral
award, besides other orders that are also avaidahbasis for enforcement). However,
since that date, this verification is only made &ylerk of the court, giving more
easily rise to situations where an enforcementgeding is filed based on an order
that is inappropriate for that purpose, or thatdsea prior consent in order to be
enforceable. This can be particularly alarming gitieat the action for enforcement
can only be suspended under special conditionsamd,rule, against a collateral or
only after the attachment of assets of the delriciurn, and as article 49 of the Civil
Procedure Code provides, the foreign arbitral as/amly become enforceable after
having been reviewed and confirmed — pursuant égptiovisions in articles 109t
seq.— by the competent Portuguese cBuit e., the enforceability of the decision will
depend on the previous application for exequatuy without the granting of which
the decision shall not be enforceable.

As a party to the New York Convention, Portugal tracknowledge the authority of
an arbitral award rendered in the territory of &eotContracting State and make
possible to enforce it in the same manner a ndtianaitral award would be
enforceable, combined with the rules establisheétderConvention itself.

Thus it can be concluded that, truly, in the caberbitrations made outside of
Portugal, the respective availability as a basisefa@forcement in Portugal does not
formally result from the arbitral award, but ratliesm the decision that confirms the
enforceability of that award

IV.APPEALABILITY OF INTERIM DECISIONS

13 LUiS DE LIMA PINHEIRO, Arbitragem Transnacional A determinacdo do
Estatuto da Arbitragem (Cross-Border Arbitration The determination of the
Arbitration Statute), Almedina, p. 177.

14 According to article 1095 of the Portuguese CRibcedure Code ttie Court of
Appeals is competent for the revision and confiromét

> In this sense, EURICO LOPES-CARDOSO, Manual da daccExecutiva
(Handbook of the Action for Enforcement), Almedid@96, p. 26.



Article 29, nr. 1 of the VAL expressly mentions tHéd the parties have not waived
the appeals, the arbitral award is open to the saappeals before the court of
appeals, that lie from a judgment rendered by tltkcjal court of first instance
Analyzing the wording of this provision, we notitieat the legislator only used the
expressions “arbitral award” and “judgment”.

In its turn, nr. 4 of article 21 of the VAL foresethat the decision by way of which
the arbitral tribunal declares itself competent camly be ascertained by the judicial
court after the decision on the merits has beerdeesd” and only in the terms
previously exposed (appeal, if admitted, or reqteeset aside).

Therefore, we cannot state that any decision of aHh@tral tribunal is open to
challenge. Such understanding would, inclusivelgprdciate the grounds and the
purpose of this type of tribunals.

Thus, it must be concluded that only the final algar.e., decisions on the merits or
that decide not to judge on the merits, puttingead to the proceedings, are open to
challenge.

Obviously, similarly to the regime defined for apfgein civil procedure, and since
the VAL contains no provision to the contrary, if mterim decision with a partial
decision on the merits is rendered, it is possibldile an appeal or an action for
annulment.

COMPARED LEGAL SYSTEMS
BrazIL*® ANGoLAY, MozamBIQUE AND MACAU?®

1. The Recognition and Enforcement of Arbitral Awards®

The Brazilian Arbitration Laws governed in accordance with Law nr. 9.307, ®f 2
September 1996.

In the likeness of what the Portuguese Voluntarpittation Law provides, the
Brazilian arbitration law also foresees, in itschet 31, that the arbitral award]i. e.,
national] produces the same effects between the partiesheidsuccessors as the

18 Signatory of the Conventioron the Recognition and Enforcement of Foreign
Arbitral Awards.

" Not a signatory of the Conventionn the Recognition and Enforcement of Foreign
Arbitral Awards.

18 Signatory of the Conventioron the Recognition and Enforcement of Foreign
Arbitral Awards.

19 0n 12 November 1999, Portugal notified the Unisations Secretary-General of
the extension of the Convention to Macau in theeségnms in which it was in force
in Portugal (see Aviso nr. 257/99, of the Ministify Foreign Affairs of Portugal,
Diario da Republica nr. 292, | Series A, 17.12.19998996-8997). The notification
took effect on 10 February 2000. On the other handl9 July 2005, China declared
that the New York Convention would be applicable Macau (that became an
administrative region of that country on Decem!299).

20 According to Brazilian newspapEstado de Sdo Pauledition 0f20.05.2007), the
Brazilian Courts grant approximately 42% of the @nrents of arbitral awards filed.
The data represents, according to the news, asemaive sample of 75% of the
cases. The arbitral community, gathered in the @brBirasileiro de Arbitragem
(Brazilian Arbitration Committee), contested thesenbers that seem excessive. Yet,
in any event, this sample expresses a reason n@eqo.



judgment rendered by the bodies of the Judiciany, &eing a conviction, constitutes
enforcement ordér

However, in respect of the foreign arbitral awandtt pursuant to article 34, is the
award that has been rendered outside the national tenyftt, its recognition and
enforcement in Brazil will depend on homologationtbe Superior Court of Justice,
pursuant to article 35.

The conditions for the homologation are those thatllt from article 38 of that Law
which are, in general, equivalent to the condititmst result from article V of the
New York Convention. The enforcement of Braziliamat{onal) arbitral awards
“produces the same effects between the partieshamdsuccessors as the judgment
rendered by the bodies of the Judiciary and, beagconviction, constitutes
enforcement ordér

Aside the mentioned article 34 of the Brazilian inddion Law, it can be said that the
homologation by the Superior Court of Justice, negliby article 35, constitutes a
previous element for the enforcement of the foregghitral awards and that its
conditions are foreseen in articles 483 and 48heBrazilian Civil Procedure Code.
Essentially, the Superior Court of Justice will matmologate the arbitral award, in
the event of offense to national sovereignty, mupblicy or morality.

The Angolan Voluntary Arbitration Laffwas approved by Law nr. 16/03, of 25 July
and the Mozambican Arbitration L&W by Law nr. 11/99, of 8 July, both systems
being very similar to the Portuguese one in respktite regulation of arbitration.

In Angola, as well as in Mozambique, the systemrémognition and enforcement is
similar to the Portuguese system, but it contagmesdifferences that deserve a more
detailed analysis.

As happens with both the Portuguese and Braziéigallsystems, the Arbitration Law
of those two countries also differentiates betweational (in the sense in which we
have been using this expression) and internatiaairations, but it goes farther than
Portuguese law in respect of the definition ofldieer.

The provision in article 40 of the Angolan Law, yesimilar to article 52 of the

Mozambican law, should be quotedhtérnational arbitration means the arbitration
that puts interests of international trade at staketably when: a) the parties to the
Arbitration Agreement, at the time of the conclusaf the Agreement, have their
establishments in different States; b) the placehef arbitration, the place of the

2L Foreign arbitration is thus and contrario defined just like the Portuguese
Voluntary Arbitration Law does, in article 37the present law is applicable to the
arbitrations that take place in national territdry-all others being considered foreign
arbitrations.

%2 The recognition of foreign awards is contemplatedhe bilateral agreement for
legal and judiciary co-operation entered into betwv®ortugal and Angola (signed in
1995 and ratified two years later).

% The recognition of foreign arbitral awards is f@en in the bilateral agreement for
legal and judiciary co-operation entered into betv@ortugal and Angola (signed in
1995 and ratified two years later).



enforcement of a substantial part of the obligasioresulting from the legal
relationship from which the dispute arises or thacp with which the object of the
dispute is more closely related, is located outsite State in which the parties have
their establishment; c) the parties have expresalyeed that the object of the
Arbitration Agreement is linked to more than onat&t

In respect of the effects of the national arbitnabrd, the Angolan Law, in article 33,
and the Mozambican Law, in article 43, provide tthegt arbitral award produces the
same effects between the partieghesjudicial decisions, and when it condemns one
of the parties is enforceable.

On the other hand, in respect of the enforcemenarbitral awards — and being
applicable to foreign arbitral awards as well 4cét37 of the Angolan Law foresees
that the parties must enforce the award as dedigede Arbitral Tribunal (nr. 1) and
that, in case this is not complied with within 38yd after the notification of the
decision, the interested party may apply for its enforcenteefiore the Provincial
Court, pursuant to the provisions in the Civil Pedcire Law”. According to article
38, the procedure for enforcement follows the teohshe summary enforcement
procedure, regardless of the value of the case.

In Mozambique, article 49 also provides that thloeement of the arbitral award is
determined by the Arbitral Tribunal itself and thatly if this is not the case, the
interested party may apply for its enforcement Wwheonversely to the Angolan legal
system, follows, in this case, the form of an eswanmary proceeding (which is the
most simplified form of judicial proceeding), redhss of the value of the case. The
Mozambican Arbitration Law also foresees the paksitof opposition against the
enforcement, but the judicial order that refuses plossibility of opposition is not
open to challenge (article 51).

The Law regarding Voluntary Arbitration in the Tigsry of Macauwas approved by
Decree-Law nr. 29/96/M, of 11 June. Complementardpd in an autonomous
legislation, the specific System for External Comerad Arbitrationwas approved by
Decree-Law nr. 55/98/M, of 23 November.

This System provides, in nr. 4 of article 1, thdbr the purposes of the present
legislation, an arbitration is considered externalhen: a) The parties to the
Arbitration Agreement, at the time of the conclasaf the Agreement, have their
establishment in different States or Territoried; ®ne of the following places is
located outside the State or the Territory in whithe parties have their

establishment: i) The place of the arbitration,tifis established in the arbitration

agreement or can be determined pursuant to theerlait) Any place where a

substantial part of the obligations resulting frahe contractual relationship should
be enforced or the place with which the objechefdispute is more closely linked; or
c) The parties have expressly agreed that the olgkethe arbitration agreement is

linked to more than one State or Territory”

In respect of the enforcement of national arbitnaiards, Decree-Law nr. 29/96/M
provides, in nr. 2, of article 35, thathe arbitral award is as enforceable as the
judgments of the Court of Generic Jurisdictiomnd is open to opposition to



enforcement, under article 36, based on the samandgs as the opposition to
enforcement established in Macau'’s civil procedlaal

On the other hand, the specific System for Exte@mhmercial Arbitration mentions,
in article 35, that the arbitral award, regardless of the State or Twmy in which it
was rendered, is recognized as being enforceabteranst be enforced, by way of
application addressed in writing to the competeatirt, without prejudice to the
provisions in the present article and in article’36

2. The Required Formalities

Article 37 of the_Brazilian Lawprovides that it is for the party interested ire th
enforcement to present all elements consideredseace for the recognition and the
enforcement. Thus, it is for the same to delivagether with the initial application| “
— the original arbitral award or a duly certifiedopy thereof, authenticated by the
Brazilian Consulate and accompanied by the offitiahslatior.

In Angolg the Voluntary Arbitration Law foresees, in nr.oR article 38, that the
application for the enforcement of the arbitral edvanust be accompanied by the
arbitral award, its rectification or clarificatiaand of the proof of the notification and
the deposit of the award.

Thus, it is apparently not necessary to file theteation agreement, contrarily to what
is the case in Portugal and in Brazil.

In Mozambiquein its turn, article 50 provides that the requestenforcement must
be accompanied by the arbitration agreement, thi&raraward and the proof of the
notification to the parties and of the depositra award.

In Macau, nr. 2 of article 35 of the specific Systdor External Commercial
Arbitration foresees that the application for enéanent of a foreign arbitral award
must be accompanied by the duly authenticatedr@igiward or by a copy thereof,
as well as the original arbitration agreement oojay thereof.

3. Means of challenging

Pursuant to article 18 of the Brazilian Latthe arbitrator is the judge on matters of
fact and of law, and the judgment he pronouncesois open to challenge or to
homologation by the Judiciary.

Thus, and contrarily to what was established ipeesof the Portuguese Voluntary
Arbitration Law, there is no default rule of appdality of national arbitral awards (in
Brazil) by way of referral to the civil procedureh®@me. The adopted system of one
single instance (...) does not harm any constit#ioprinciple and was already
admitted by the Civil Procedure Code (in the pasheerning arbitration), in an
indirect way, through the imposition of a fine he appellarit®.

24 Grounds for refusal of recognition and enforcement
2> JULIANA ILDEFONSO BECATTINI, A Arbitragem e o Podeludiciario — Da
Interveng&o do Tribunal Judicial no Processo Aabitto Brasil — Dissertacdo de



Yet, it is always possible to use a different meddmm, the challenge of arbitral
awards foreseen in article 33 - the action for &meat.

The request to set aside follows the terms of ttaziBan Civil Procedure Code and is
filed up to 90 days after thee’ception of the notification of the arbitral awaad of
its amendmeiit

Article 32 establishes the grounds for the clainmaifity: “ The arbitral award is null
and void, if: | — the agreement is null; Il — it waendered by someone who could not
be an arbitrator; Ill — it does not fulfil the cortobns foreseen in article 26 of this
Law [report, grounds, date and place of the awdM}- it was rendered outside the
boundaries of the arbitration agreement; V — it didt decide the entire dispute
subject to arbitration; VI — it is proven that itas rendered with prevarication,
peculation or passive corruption; VII — it is remdd out of time (...); VIl — the
principles mentioned in article 21, § 2 of the @mesLaw are infringetf”.

In Angola article 36 of Law nr. 16/2003 establishes a sysfer the lodging of
appeals that is very similar to the one that exist®ortugal, being, at the outset,
admissible to lodge an appeal against nationatrati@wards, ih the same terms that
would be applicable if the judgment was renderedhayProvincial Couft and it is
also established that there will be a waiver ofegbpvhenever the parties allow the
Arbitral Tribunal to judge according to equity ().

On the other hand, the international arbitral awiareshot subject to appeal, under
article 44, unless the parties have agreed otherwis

The Mozambican Lawonly foresees one type of appeal, in article 4#ppeal for
annulment — and its grounds are established il of the article. Article 47 adds
that “the right to appeal against the decision of theitabors cannot be waived”

Nothing is provided in respect of the possibilityimpossibility to lodge an appeal
against the international arbitral award. Thereftwehe extent of the reference made
in article 53 to the national arbitration schenteshiould be considered possible to
appeal against the award, but only by way of threubment proceedings.

In Macay the Voluntary Arbitration Law allows the partiés create an arbitration
appeal jurisdiction, either in the arbitration agreent itself or through a subsequent
written agreement (see nr. 1 of article 34). Sad hlso provides that the arbitral
award is open to appeal, to be lodged before theer8ur Court of Justice, the
respective rules of civil procedure law being aggdbie (nr. 2).

Mestrado (Arbitration and Judiciary — The interventof the judicial court in the
arbitration procedure in Brazil — Master's DissBaa), Faculdade de Direito da
Universidade de Lisboa, 2003, p. 24.

%6 Article 21, § 2: the adversarial principle, the principles of equglof the parties,
of impatrtiality of the arbitrator and of his freeoviction shall always be observed
within the arbitration procedure



According to nr. 3 of that provision, the power el to the arbitrators to judge
according to equity means that they waive the riglappeal against the award.

Pursuant to article 38, if the parties have noeadron the possibility of challenging
the arbitral award by way of appeal, the Court eh&ic Jurisdiction may proceed to
that annulment, as long as the conditions imposethdt provision are fulfilled and
pursuant to the grounds for annulment establisheudlticle 37.

In its turn, the specific System for External Comaned Arbitration provides that the
judicial challenge of the arbitral award can oné/rhade in the form of an action for
annulment (nr. 1 of article 34).



