CDR Weekly Newsletter 04 Jun 2014

Home» Articles » Bolivian arbitration benefits fundeand client

< 0 'g" Trinidad

Bolivian arbitration benefits funder and client
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Energy firm Rurelec has secured the payment of an NICITRAL award — with a
little help from third-party funder Burford.

An innovative approach to funding has benefitteti®r energy companRurelec, as it
received a USD 31.5 million payment from the Baivigovernment following a four-
year dispute.

The successful receipt of the money came afteptineer generation company received
financial assistance from third-party fundiarrford Capital , which provided funding
in the form of a USD 15 million up-front loan, seed against the arbitration award.

Payment to Rurelec was released on Friday aftegegproval by Bolivian energy
minister, Juan Jose Sosa. The USD 31.5 millionagaspensation for the government’s
2010 nationalisation of Rurelec’s 50.001% stakBativian energy compangmpresa
Eléctrica Guaracachi



The arbitration at the Permanent Court of Arbitnatin The Hague was brought under
the US-Bolivia and UK-Bolivia bilateral investmean¢aties, and conducted under
UNCITRAL rules. The case was launched in Novemif®di02 with hearings taking
place in April 2013.

Rurelec instructed an international team frierashfields Bruckhaus Deringet while
Bolivia was represented by its attorney general@achertlawyers from France and
the US. Neither set of lawyers were available fiamment at the time of going to press.

The award was issued on 31 January by a panell@btiuguese lawyelosé Miguel
Judice, and consisting of Spaniakdanuel Conthe and Argentine arbitratdraul
Emilio Vinuesa.

The British energy company agreed to waive sontee@money in order to secure
prompt payment, bringing the award down from theahUSD 35.5 million.

In a statemenReter Earl, CEO of Rurelec, lamented that it had taken sg torreach
a settlement, and said that though he supportedritint of every single country to
nationalise strategic assets”, the treatment o€timepany had been unfair.

“We have received compensation of less than twegiearnings before interest, tax,
depreciation and amortisation,” he said, adding & company “had no alternative but
to go to international arbitration”.

He insisted that Rurelec remained a friend to Baland praised the economic
programme oEvo Morales, but warned that British shareholders would beyvedr
investing in the country in future.

FUND FAIR

Although Rurelec did not require assistance to filmedcase, its path to success was
eased by its funding arrangement with Burford Gdpéllowing it to invest in its
business during the proceedings.

Rather than a standard arrangement, with fundeydirectly to costs, Burford
provided a USD 15 million loan, using the arbitpatas an asset to secure it.

According to Burford, the loan allowed Rurelec fimnetize the value of its arbitration
claim” and the company “used the facility to expasdusiness while it awaited the
outcome of its arbitration”.

Rurelec chairmagolin Emson said in the statement that the loan “lowered ast of
capital and helped our business expand”.

Time and costvere two key factors that surfacedCiR's recent Arbitration
Symposium in London- athich funders and lawyers were amply represented

After the award, Rurelec paid Burford USD 26 mifljonade up of the repaid USD 15
million loan and a USD 11 million fee, which wadatdated on a sliding scale based on
time and amount.



Skadden, Arps, Slate, Meagher & Flomadvised Rurelec in the financing transaction,
while Latham & Watkins represented Burford.

Nick Rowles-Davies a managing director at Burford, says the arrarggmmade more
sense for Burford than a traditional finance prevjadjiven its familiarity with assessing
and reviewing cases. He says the funder has baeanipf this expansion in services for
some time.

“Burford is trying to position itself as a finanpeovider. We have specialist skills that
allow us to use these sorts of methods. We wouletrgpeople thought of us as having
the ability to provide finance in all sorts of wdys

Rowles-Davieswho joined the company from Isle of Man-headquadeitvalVVannin
Capital in April, says that rather than look to fundersewtihey do not want to take the
financial risk, this method allows the company xpand, rather than cover legal fees.

“Here, the advantage is that you have an assetwduoicld be used to raise finance," he
explains. "If you have the cash flow to fund theyétion, you can raise the sum
separately using this method.”

CEO of Burford Christopher Bogart, added in a statement: “This is a good
demonstration that the benefits of litigation finargo far beyond that of simply helping
to pay legal fees, and in many cases can provigdfaative alternative method of
financing to help companies achieve their stratggas.”

Rowles-Davies says the evaluation process is tine $ar Burford as in a conventional
funding arrangement. “We look at what the prospet®iccess are and the chance of
recoverability and the ratio between the budgetthrdikely damages. Here, we do a
similar thing, but it's how much of the ultimate ansl can they take by way of advance.”
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