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Dealing with Privilege Claims in International Arbitration   
A Pragmatic Approach 

José-Miguel Júdice
José-Miguel Júdice is an independent arbitrator, and one of the founding partners of PLMJ. He is listed among the ICSID 
and the PCA Rosters of Arbitrators and various arbitration centres in Brazil, Portugal, Spain, Angola, Mozambique, British 
Virgin Islands and South Korea. José-Miguel acted as President of the Portuguese Bar Association (2001-2004) and was 
a member of the ICC International Court Arbitration (2009-2016). He is a Visiting Associate Professor at Nova University 
Law in Lisbon and guest lecturer at business schools.

Ana Coimbra Trigo
Ana Coimbra Trigo is Associate at PLMJ. She holds a LL.M. in European and International Law, from the China-EU School 
of Law, conferred by the University of Hamburg, and a law degree from the University of Coimbra. Ana is a member of 
various associations, including the Portuguese Arbitration Association, the ICC Young Arbitrators Forum, Moot Alumni 
Association, and acts as the events coordinator of the Young ICCA (International Council for Commercial Arbitration).

José-Miguel Judice and Ana Coimbra Trigo are members of the ICC Institute of Word Business Law (‘ICC Institute’). Twice 
a year, a selection committee within the ICC Institute Council, composed of Council members Horacio Grigera Naon, 
Julian Lew and Pierre Mayer, invites the Institute members to submit articles for publication in the Bulletin. The selected 
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Legal privilege is one of the few grounds that parties can raise to object to document production. Its underlying 
concern is to allow clients to confide in lawyers so that lawyers may, in turn, better advise them. Although globally 
applied, legal privilege is regulated locally where lawyers are qualified. Different expectations might therefore arise 
from parties in international arbitration despite parties’ equality being a key principle in evidence production. As 
the parties’ arbitration agreement is usually silent on this issue, arbitrators must decide how to deal with privilege 
claims. This article explores the different ways to achieve the best possible balance between parties’ expectations 
and procedural fairness.

Introduction

Privilege claims in arbitration have attracted much 
discussion, in particular with regard to the varying level 
of protection available in different jurisdictions. Lawyers 
are bound to obey the ethical rules provided by the bar 
association or law society in which they are registered. 
Legal privilege enshrines the sacred duty to protect 
a client’s information. Of course, each jurisdiction 
regulates this matter differently (for example in 
terms of the categories of information protected, 
the extension of professional secrecy to non-lawyers 
and the means and legitimacy of a waiver), based 
on the evolution of the concept, the general extent 
of codification and the values that are comparatively 
considered more or less relevant.1

1 See D. Kuitkowsky, ‘The Law Applicable to Privilege Claims in 
International Arbitration’, Journal of International Arbitration, 
Vol. 32, 2015, p. 69; M. Sindler, T. Wüstemann, ‘Privilege across 
borders in arbitration: multi-jurisdictional nightmare or a storm 
in a teacup’, ASA Bulletin, Vol. 23/4, 2005, p. 614. See also the 
2017 Legal Professional Privilege Global Guide (5th ed., DLA 
Piper, 2015). For a detailed description of the role of lawyers 
in common law and civil law countries, see C. Rogers, ‘Fit and 

If one considers that trust is a non-waivable condition 
of the relationship between a client and counsel, the 
exclusion of a certain number of documents  from the 
outset might harm the case, just as much as excessive 
evidence production might overburden proceedings.2 
When choosing arbitration over court litigation, parties 
are not, in principle, waiving their right to privilege.3 The 
joint consideration of equality of parties and procedural 
fairness and efficiency, along with the variety of 

Function in Legal Ethics: Developing a Code of Conduct for 
International Arbitration’, Michigan Journal of International Law, 
2002, Issue 23, pp. 387-394. 

2 See N. Ferreira Lousa, ‘Produção de Prova em Arbitragens 
Internacionais: Em Especial, a Apresentação de Prova 
Documental em Poder da Parte Contrária’, in VII Congresso 
do Centro da Arbitragem da Câmara de Comércio e Indústria 
Portuguesa – Centro de Arbitragem Comercial Intervenções 
(Almedina, 2014) p. 48. 

3 G. Born, International Commercial Arbitration (Kluwer, 2nd ed., 
2014) p. 2378; J. H. Rubinstein/B. B. Guerrina, ‘The Attorney-
Client Privilege and International Arbitration’, Journal of 
International Arbitration, Vol. 18, Issue 6, 2001, p. 593.

http://www.iccwbo.org/icc-institute
https://www.dlapiper.com/fr/france/insights/publications/2015/03/legal-professional-privilege-handbook/
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standards and applicable laws regulating evidentiary 
privilege, raises concern and uncertainties within the 
arbitral community.4 

Counsel in international arbitration is increasingly 
globalised. It is also not uncommon for arbitrations to 
be seated in a dissimilar jurisdiction to where counsel 
is registered to practice. The list of potential applicable 
laws continues to grow as we picture how international 
arbitral proceedings become more complex and involve 
stakeholders from multiple jurisdictions. However, the 
impact of legal privilege claims on the availability and 
admissibility of evidence in international commercial 
arbitration calls for clarification. 

Party autonomy allows parties to specify the law 
applicable to privilege claims in their arbitration 
agreement, the regime to be followed by parties and 
the arbitral tribunal if such claims arise, and even to 
determine which documents or communications they 
wish not to disclose. Unfortunately, in practice, parties 
rarely clarify such matters in the arbitration agreement.

Alternatively, and in order to obtain a more predictable 
organization of the proceedings, parties and/or the 
arbitrators may choose to address these issues early in 
the proceedings, as suggested by the UNCITRAL Notes 
on Organizing Arbitral Proceedings.5

If the void remains, and a privilege claim arises, the 
arbitrators must decide. Pursuant to the parties’ 
agreement to arbitrate, soft laws, such as the IBA 
Rules on the Taking of Evidence,6 and institutional 
rules,7 arbitrators have broad powers to manage the 
proceedings as they see fit and to determine the 
admissibility, relevance, materiality, and weight of 

4 On the extension of communications and documents 
protected by professional secrecy in different legal systems, 
see C. Cavassin Klamas, ‘Finding a Balance Between Different 
Standards of Privilege to Enable Predictability, Fairness and 
Equality in International Arbitration’, Revista Brasileira de 
Arbitragem, Vol. XII/ 45, 2015, pp. 162-163, and M. Rodríguez 
Vargas, ‘Los Privilegios Probatorios (Evidentiary Privileges) 
en Arbitraje Internacional, en Especial el Secreto Profesional, 
Privilegios Abogadocliente y Privilegio de Negociación 
(Settlement Privilege)’, Spain Arbitration Review, 2012/15, 
pp. 91-92, §§ 36-38.

5 See UNCITRAL Notes on Organizing Arbitral Proceedings, 
paras. 51 and 52 (2016) available at https://uncitral.un.org/
en/texts/arbitration/explanatorytexts/organizing_arbitral_
proceedings).

6 Art. 9, IBA Rules on the Taking of Evidence in International 
Arbitration (2010), available at www.ibanet.org. Art. 19(2), 
UNCITRAL Model Law on International Commercial Arbitration; 
Art. 27(4), UNCITRAL Rules of Arbitration.

7 See for instance ICC Rules, Art. 19: ‘The proceedings before the 
arbitral tribunal shall be governed by the Rules and, where the 
Rules are silent, by any rules which the parties or, failing them, 
the arbitral tribunal may settle on, whether or not reference is 
thereby made to the rules of procedure of a national law to be 
applied to the arbitration’.

the evidence produced or to be produced. In such 
situations, arbitrators may have to consider how to 
choose the relevant applicable law.

To resolve this ‘conundrum’ and provide some possible 
pragmatic solutions, we will provide a comparative 
introduction of legal privilege (I), look into existing 
guidance available to arbitrators (II), and analyse the 
conflicting applicable laws (III), or direct application of 
standards by arbitrators (IV), and (hopefully) provide a 
useful set of conclusions for the international arena (V).

I. Dealing with privilege and 
professional secrecy

A. Common law jurisdictions

In common law jurisdictions, the right to withhold 
certain documents or witness testimony from legal 
proceedings is considered as an exception to the 
general and broad scope of discovery proceedings, 
where even unfavourable communications and 
documents must be disclosed to the other party.8 
Statutes and case law specifically protect confidential 
communications between a lawyer and its client with 
regard to legal advice or judicial proceedings; legal 
privilege belongs to the client, who has the right to 
claim or waive privilege (explicitly or implicitly) before 
the court.9

In the United States of America, rules of professional 
conduct for lawyers establish the ‘lawyer-client 
confidentiality’ duties, prohibiting the revelation of 
information relating to client representation.10 Rules 
of evidence provide for ‘attorney-client privilege’ that 
protects documents and communications (but not all 
information) exchanged between a lawyer and a client 
with the aim of providing or obtaining legal advice; 
such privilege may also be raised when an attorney is 
called to testify in judicial proceedings. Furthermore, 
‘attorney work product’ is also protected in court and 

8 See English Civil Procedure Rules 31(5) and (6) regarding 
standard disclosure and 31(19) regarding applications to 
withhold; in the US, Federal Rules of Civil Procedure Rule 
26. DLA Piper Legal Professional Privilege Global Guide, 
supra note 1, at p. 4; Sindler, Wüstemann, supra note 1, at 
p. 614; Z. Shafruddin, ‘Privilege in International Arbitration’, 
40 Under 40 International Arbitration, C. Gonzalez-Bueno (ed.), 
(Dykinson S.L., 2018) p. 298.

9 Kuitkowsky, supra note 1, pp. 70-72. On the discussion whether 
there can be an ‘inadvertent’ waiver of privilege, where 
privileged documents have been included in the production of 
non-privileged documents by mistake, see p. 70. 

10 See the Model Rules of Professional Conduct of the American 
Bar Association, Rule 1.6: ‘(a) A lawyer shall not reveal 
information relating to the representation of a client unless the 
client gives informed consent (….)’.

https://uncitral.un.org/en/texts/arbitration/explanatorytexts/organizing_arbitral_proceedings
https://uncitral.un.org/en/texts/arbitration/explanatorytexts/organizing_arbitral_proceedings
https://uncitral.un.org/en/texts/arbitration/explanatorytexts/organizing_arbitral_proceedings
http://www.ibanet.org
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includes the materials prepared by an attorney in the 
course of its contacts with third persons in preparation 
for litigation.11

In England and Wales and Australia12 legal professional 
privilege is divided into two categories: ‘legal advice 
privilege’ and ‘litigation privilege’. The first category 
protects confidential communications between 
a lawyer and a client which arise when giving or 
obtaining legal advice. The second category protects 
all communications between a lawyer and a client (and 
a lawyer and third persons) that take place during the 
provision of legal advice and collection of evidence 
relating to existing or contemplated adversarial judicial 
proceedings.13 Third persons are typically experts 
(in the United Kingdom, legal communications with 
experts fall under the ‘joint defence privilege’) but 
increasingly involve the phenomenon of third-party 
funding, and any privilege arising out of contracts and 
documents exchanged with third party funders.14 

B. Civil law jurisdictions

Civil law jurisdictions tend to approach this issue 
differently as (i) the duty of professional secrecy is 
regulated by professional ethical entities – usually 
regulatory bodies empowered by the state to exercise 
delegated public powers – and (ii) the respective 
breach may be sanctioned not only in disciplinary terms 
but also by the rules of criminal procedural law. 

11 See the Federal Rules of Evidence (Rule 501) and Federal 
Rules of Civil Procedure, applicable in federal court, and unless 
the US Constitution, federal statutes or court rules provide 
otherwise, specifically Rule 26.5. On this topic, see Kuitkowsky, 
supra note 1, at p. 70. 

12 Australian Evidence Act 1995, Part 3.10, Division 1, s. 118 
and 119; see also Kuitkowsky, supra note 1, at pp. 70-71 and 
fn. 36-39.

13 DLA Piper Legal Professional Privilege Global Guide, supra 
note 1, at pp. 42-43; F. von Schlabrendorff, A. Sheppard, 
“Conflict of Legal Privileges in International Arbitration: An 
Attempt to Find a Holistic Solution’, Global Reflections in 
International Law, Commerce and Dispute Resolution: Liber 
Amicorum in Honour of Robert Briner, G. Aksen et all (eds.) 
(ICC, 2005) p. 746. See the case Three Rivers District Council 
& Ors v. Governor & Company of the Bank of England (No. 10) 
[2004] 3 W.L.R. 1274 (H.L.), setting the standards in English 
Law for litigation privilege.

14 For an analysis regarding communications with experts  and 
whether these are covered by privilege in the US and United 
Kingdom, P.D. Friedland, K. Brown de Vejar, ‘Discoverability 
of Communications Between Counsel and Party-Appointed 
Experts in International Arbitration’, in Arbitration Advocacy 
in Changing Times, ICCA Congress Series, Vol. 15, A. J. van 
den Berg (ed.) (Kluwer, 2011) pp. 160-178, and C. Gugler, 
K. Goldberg, ‘Privilege and document production in 
International Arbitration: how do arbitrators deal with different 
legal systems’ approaches?’, Revista Brasileira de Arbitragem, 
Vol. XIV, Issue 53, 2017, pp. 66-67. Regarding privilege issues 
arising out of contracts and documents exchanged with 
third party funders (and whether the provision of privileged 
documents to a third party constitutes waiver of privilege), 
‘Chapter 5: Privilege and Professional Secrecy’, ICCA Reports 
No. 4: Report of the ICCA-Queen Mary Task Force on Third-
Party Funding in International Arbitration, (ICCA Reports Series, 
Vol. 4, 2018, pp. 117-143).

For example, pursuant to the Statutes of the 
Portuguese Bar Association (which is a law in Portugal, 
and not a regulatory text or guideline), all information 
and related documents that a lawyer obtains when 
performing his or her professional functions and during 
the provision of legal services are protected by the duty 
of professional secrecy. This also includes facts relating 
to professional matters revealed by the client or by 
colleagues, facts communicated by co-litigants or their 
representatives, and facts revealed during settlement 
negotiations. 

Under Portuguese law, this duty also binds all 
employees and collaborators of the lawyer. 
Furthermore, a waiver may only be requested by 
the lawyer (and not the client or any other party to 
a contract) from a competent body within the bar 
association and will only be authorized in cases where 
this is absolutely necessary to uphold the client’s or its 
lawyer’s dignity, and legitimate rights and interests.15 
This is for example the case where there is no other 
evidence to prove a point essential to a case, save for 
the testimony of a lawyer who attended a specific 
meeting where that point was discussed.16 

Portuguese procedural law excuses all those 
bound by professional secrecy from testifying in 
court.17 In addition, the Portuguese Criminal Code 
sanctions the revelation of information protected by 
professional secrecy.18 

Countries like France, Spain, and Brazil take similar 
approaches.19 

C. In-house lawyers

In-house lawyers’ communications with their companies 
are typically included in attorney-client privilege of 
common law jurisdictions, when these communications 
relate to the provision of legal advice (but not business 
advisory services). Case law is not unanimous regarding 
whether a foreign registered lawyer acting as in-house 
counsel is bound (and consequently protected) by the 
privilege rules in effect in the jurisdiction where the 
company is headquartered. 

15 Art. 92, Portuguese Law no. 145/2015 (9 Sept.). 

16 Other examples are if in a court case it is argued that the lawyer 
is lying when stating that the other side was aware of a specific 
fact; or if he/she needs to start litigation to recover unpaid fees 
from the client.

17 Art. 417 and 497, Portuguese Civil Procedure Code; Art.135 of 
the Portuguese Criminal Code.

18 Art. 195, Portuguese Criminal Code.

19 Art. 5, Ethics Code of the Spanish Bar; Art. 2, Rules of the 
French Bar Association and Art. 226-13 of the French Criminal 
Code enshrine the duty of secrecy; Chap. III, Code of Ethics 
and Discipline of the Brazilian Bar Association and Art. 154 of 
the Brazilian Criminal Code (Decree Law 2848/40). See also, 
on the issue of criminal sanctions, C. Cavassin Klamas, supra 
note 4, at p. 163. 
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Australian courts recognize that in-house counsel 
are bound by such privilege rules. American courts 
have not always followed this position: in one case 
involving a French-qualified lawyer acting as in-house 
counsel in an American company, it was held that 
the legal communications were protected; one more 
recent decision however concluded that privilege only 
applies if the company has a reasonable expectation 
of confidentiality under the foreign country’s 
privilege laws.20 

Civil law jurisdictions have taken different approaches 
on this issue.21 European case law, in the course of 
European Commission investigations in competition 
and anti-trust matters, has excluded in-house lawyers 
from the personal scope of professional secrecy, taking 
into account their hierarchical integration and economic 
dependence on their employer-companies.22

The Code of Conduct for European Lawyers

In the European context, the Code of Conduct 
for European Lawyers (the ‘CCEL’) must also be 
considered. Developed in the framework of the 
continued EU integration and increasing cross-border 
activities undertaken by lawyers, it is a ‘statement of 
common rules which apply to all lawyers from the 
European Economic Area whatever Bar or Law Society 
they belong to in relation to their cross-border practice’ 
and aims to mitigate any difficulties arising from any 
‘double deontology’.23 

Accordingly, the CCEL establishes that lawyers 
registered in the bar association of one Member 
state acting in another Member state may be bound 
to comply with the rules of the bar or law society 
of this host state.24 This text includes provisions on 

20 Kuitkowsky, supra note 1, at pp. 71-73, fn. 40-45, quoting 
Australian decision Aquila Coal Pty. Ltd. v. Bowen Central Coal 
Pty. Ltd. (2013), and US decisions Corp. v. E Remy Martin & 
Co. S.A. (1992) and Louis Vuitton Malletier v. Dooner & Bourke 
(2006).

21 K.P. Berger, ‘Evidentiary Privileges: Best Practice Standards 
versus/and Arbitral Discretion’, Arbitration International, 
Vol. 22/4, 2006, pp. 505-506.

22 See cases AM&S Europe Ltd., v. European Commission (1982) 
and Akzo Nobel Chemicals Ltd. & Akcros Chemicals Ltd. V. 
European Commission (2010), confirmed in appeal. 

23 Art. 1(3), CCEL, available at https://www.ccbe.eu/
NTCdocument/EN_CCBE_CoCpdf1_1382973057.pdf.

24 Art. 2(4), CCEL. This cumulative application of ethical rules of 
both the Member State of Registration and the host Member 
State are consequence of the EU framework. More specifically, 
based on the Council Directive 77/249/EEC (22 March 1977) 
to facilitate the effective exercise by lawyers of freedom to 
provide services (that expressly in its Art. 4(4) mentions the 
rules on professional secrecy) and on the Directive 98/5/
EC of the European Parliament and of the Council (16 Feb. 
1998) to facilitate practice of the profession of lawyer on a 
permanent basis in a Member State other than that in which the 
qualification was obtained, binding on all lawyers licenced in EU 
Member States.

confidentiality and professional secrecy, ranking it 
as a ‘primary and fundamental right and duty of the 
lawyer’, and sets forth the relevance, scope, duration, 
and extension of said obligations – with no provision on 
waiver. The CCEL also, and more importantly, provides 
that ‘the rules governing a lawyer’s relations with the 
courts apply also to his relations with arbitrators and 
any other persons exercising judicial or quasi-judicial 
functions, even on an occasional basis’.25

It is noteworthy that these rules dictate that if 
communications between lawyers are not marked as 
confidential, they will be subject to disclosure before 
state courts and arbitral tribunals.26 Some jurisdictions 
go further and do not require these formalities.27 
In Portugal, the confidentiality of correspondence 
between lawyers cannot be waived.28

II. Existing guidance in 
arbitration-related laws and rules

A. National arbitration laws and institutional 
arbitration rules 

Domestic bar associations and law societies usually 
include legal privilege in ethical codes or other general 
legal texts, but typically fail to include any arbitration 
specific rules. Similarly, legal privilege is absent from 
most national arbitration laws.29

The UNCITRAL Model Law on International Commercial 
Arbitration (Article 19(2)) provides that, failing a 
determination of the applicable procedural law by the 
parties, the arbitral tribunal may conduct the arbitration 
in such manner as it considers appropriate. For that 
purpose, the arbitral tribunal has, among others, 
the power to determine the admissibility, relevance, 
materiality, and weight of any evidence.

Similarly, Portuguese Arbitration Law also provides 
that the powers granted to the arbitral tribunal include 
determining the admissibility, convenience and weight 
of any evidence produced or to be produced.30

25 Arts. 2(3) and 4, CCEL.

26 Art. 5(3), CCEL; see also in England RC153 and 154 in the 
Barristers Handbook, specifically regarding cross border 
relations.

27 Vargas, supra note 4, at p. 93, §43. For Spain, see Art. 5(3), 
Ethics Code of the Spanish Bar (Código Deontológico 
de la Abogacía Española). For France, see P. Heitzmann, 
‘Confidentiality and Privileges in Cross-Border Legal Practice: 
The Need for a Global Standard?’, ASA Bulletin, Vol. 26(2), 
2008, pp. 212-213.

28 Art. 113(2), Portuguese Law no. 145/2015 (9 Sept.)

29 Berger, supra note 21, at p. 506.

30 Art. 30(4), Law no. 63/2011 (14 Dec).

https://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdf1_1382973057.pdf
https://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdf1_1382973057.pdf


43ICC DISPUTE RESOLUTION BULLETIN 
2019 | ISSUE 2 | FROM THE ICC INSTITUTE

Arbitration institutions’ rules typically do not touch 
upon this issue, with some exceptions: 

 > The London Court of International Arbitration 
(LCIA) introduced General Guidelines for 
Parties’ Legal Representatives in an effort to 
ensure a level playing field for the parties .31 Even 
though the Guidelines establish in paragraph 5 
the duty not to conceal evidence when a party 
is ordered to produce it, legal privilege is not 
mentioned . Sanctions are provided for the 
breach of these guidelines .32

 > The International Arbitration Rules of the 
International Center for Dispute Resolution 
(ICDR-AAA) provide for the duty of the arbitral 
tribunal to admit as grounds for refusal of 
production of evidence any privilege protecting 
the communications between lawyers and 
clients .33 These rules establish the ‘highest level 
of protection’ as choice of law criteria when 
different laws on privilege may be applicable – 
an approach we will analyse below (III . B) .

 > The China International Economic and Trade 
Arbitration Commission (CIETAC) has also 
established Guidelines on Evidence, which 
provide that the tribunal may not admit 
evidence based on a privilege claim pursuant 
to the law it considers applicable . These 
guidelines also identify and expressly exclude 
from disclosure in arbitration proceedings a 
specific category of information: the information 
obtained in related mediation proceedings .34 

31 LCIA General Guidelines for Parties’ Legal Representatives 
(para. 1): ‘These general guidelines are intended to promote the 
good and equal conduct of the parties’ legal representatives 
appearing by name within the arbitration. Nothing in these 
guidelines is intended to derogate from the Arbitration 
Agreement or to undermine any legal representative’s primary 
duty of loyalty to the party represented in the arbitration or 
the obligation to present that party’s case effectively to the 
Arbitral Tribunal. Nor shall these guidelines derogate from 
any mandatory laws, rules of law, professional rules or codes 
of conduct if and to the extent that any are shown to apply 
to a legal representative appearing in the arbitration’. See 
V.S. Dattilo, ‘Ethics in International Arbitration: A Critical 
Examination of the LCIA General Guidelines for the Parties’ 
Legal Representatives’, Georgia Journal of International & 
Comparative Law, Vol. 44(3), 2016.

32 LCIA Guidelines, para. 7, and LCIA Rules, Arts.18(6),14(4)(i) 
and (ii).

33 Art. 22 ‘Privilege’, ICDR-AAA Rules provide: ‘The arbitral 
tribunal shall take into account applicable principles of 
privilege, such as those involving the confidentiality of 
communications between a lawyer and client. When the 
parties, their counsel, or their documents would be subject 
under applicable law to different rules, the tribunal should, 
to the extent possible, apply the same rule to all parties, 
giving preference to the rule that provides the highest level of 
protection’.

34 CIETAC Guidelines on Evidence (Guideline 19): ’19.1 The 
tribunal may, pursuant to rules on the privilege it considers 
appropriate, decide not to admit certain evidence, particularly 
confidential communications between a lawyer and his/her 

This is relevant in the context of CIETAC in 
order to ensure the integrity of the arb-med 
proceedings administered pursuant to its rules .35

 > The Singapore International Arbitration Centre 
(SIAC) expressly provides that the arbitral 
tribunal has the power to decide on any ‘claim 
of legal or other privilege’, unless parties agree 
otherwise or as prohibited by the mandatory 
rules of law applicable to the arbitration .36

B. Soft law

Arbitrators can also turn to existing soft law rules, 
either when adopted by the parties or as guidance.

In a purported attempt to establish some middle 
ground or a pragmatic compromise between different 
legal cultures, the IBA Rules on Taking of Evidence 
in International Arbitration (2010) clearly list several 
grounds to object to requests for evidence production. 
Besides commercial or technical confidentiality, and 
political or institutional sensitivity, Article 9(2)(b) also 
provides for an objection to document production 
based on ‘legal impediment or privilege under the legal 
or ethical rules determined by the Arbitral Tribunal to 
be applicable’. This provision is understood to include 
‘attorney-client privilege, professional secrecy or 
the without prejudice privilege’, specifically because 
the drafters of this soft law instrument thought it 
was ‘important that such privileges be recognized in 
international arbitration’.37

Article 9(3) offers additional guidance with regard to 
the applicable privileges under 9(2)(b), and allows the 
arbitral tribunal to consider ‘insofar as permitted by any 
mandatory legal or ethical rules that are determined by 
[the tribunal] to be applicable’, the following:

(a) any need to protect the confidentiality 
of a Document created or statement or oral 
communication made in connection with and 
for the purpose of providing or obtaining 
legal advice;

client and evidence related to settlement negotiations between 
the parties. 19.2 Evidence adduced and information disclosed 
only in the course of mediation proceedings shall not be 
admissible in the arbitration, and shall not be permitted to form 
the basis for the arbitral award’.

35 CIETAC Rules, Art. 47.

36 Rule 27, SIAC 2016 Arbitration Rules provides that ‘[u]nless 
otherwise agreed by the parties, in addition to the other 
powers specified in these Rules, and except as prohibited by 
the mandatory rules of law applicable to the arbitration, the 
Tribunal shall have the power to: (….)  o. determine any claim of 
legal or other privilege’.

37 Commentary on the revised text of the 2010 IBA Rules on the 
Taking of Evidence in International Arbitration, p. 25, available 
at https://www.ibanet.org/Publications/publications_IBA_
guides_and_free_materials.aspx.

https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
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(b) any need to protect the confidentiality 
of a Document created or statement or oral 
communication made in connection with and 
for the purpose of settlement negotiations;

(c) the expectations of the Parties and their 
advisors at the time the legal impediment or 
privilege is said to have arisen;

(d) any possible waiver of any applicable legal 
impediment or privilege by virtue of consent, 
earlier disclosure, affirmative use of the 
Document, statement, oral communication or 
advice contained therein, or otherwise; and 

(e) the need to maintain fairness and equality 
as between the Parties, particularly if they are 
subject to different legal or ethical rules. 

Furthermore, sub-paragraph g) of this Article – a 
catch-all provision – allows the arbitral tribunal to 
exclude evidence based on considerations of 
procedural economy, proportionality, fairness, or 
equality of the parties. Relevant to the present analysis, 
the Commentary on the Rules provides:  

[D]ocuments that might be considered to be 
privileged within one national legal system 
may not be considered to be privileged within 
another. If this situation were to create an 
unfairness, the arbitral tribunal may exclude 
production of the technically non-privileged 
documents pursuant to this provision.38

The IBA Guidelines on Party Representation in 
International Arbitration (2013) were also drafted 
to promote standards of conduct for counsel 
appearing in international arbitration proceedings 
with different and potentially conflicting expectations 
with regard to applicable ethical standards. They 
regulate communications with the arbitral tribunal, 
witness preparation and document production, 
among others.39 Guidelines 1 and 3 dictate that if 

38 Ibid. p. 26: ‘Article 9.2(g) is a catch-all provision, intended 
to assure procedural economy, proportionality, fairness and 
equality in the case. For example, documents that might be 
considered to be privileged within one national legal system 
may not be considered to be privileged within another. If this 
situation were to create an unfairness, the arbitral tribunal 
may exclude production of the technically non-privileged 
documents pursuant to this provision. In general, it is hoped 
that this provision will help ensure that the arbitral tribunal 
provides the parties with a fair, as well as an effective and 
efficient, hearing.’

39 On document production, the Commentary to these Guidelines 
explains: ‘Party Representatives are often unsure whether 
and to what extent their respective domestic standards of 
professional conduct apply to the process of preserving, 
collecting and producing documents in international 
arbitration. It is common for Party Representatives in the same 
arbitration proceeding to apply different standards. (.…) In 
these circumstances, the disparity in access to information 

adopted by the parties, these guidelines do not 
purport to displace any applicable mandatory laws, or 
professional or disciplinary rules, and do not seek to 
vest arbitral tribunals with powers reserved to bars or 
other professional bodies. The Commentary to these 
Guidelines provide as follows:

Arbitral Tribunals need not, in dealing with such 
issues, and subject to applicable mandatory 
laws, be limited by a choice-of-law rule or 
private international law analysis to choosing 
among national or domestic professional 
conduct rules. Instead, these Guidelines offer 
an approach designed to account for the 
multi-faceted nature of international arbitral 
proceedings.

Legal privilege is only mentioned residually, and 
Guideline 15 merely establishes the duty to advise 
clients and assist them in taking reasonable steps to 
ensure that a search for documents is conducted and 
all non-privileged, responsive documents are produced, 
should they be produced.

The 2018 Inquisitorial Rules on Taking of Evidence 
in International Arbitration (the ‘Prague Rules’) aim 
to enhance the arbitrators’ active role and increase 
efficiency in international arbitration. The Prague 
Rules provide that the arbitral tribunal must avoid 
extensive production of documents and include several 
requirements for document production requests and 
legal privilege is not addressed as a ground for refusal.

Outside the arbitration landscape, other soft law 
instruments may be considered for guidance:

 > The Hague Convention on the Taking of 
Evidence Abroad in Civil or Commercial 
Matters (1970), seeks to improve mutual judicial 
co-operation between signatories . When 
addressing the refusal to adduce evidence 
pursuant to the execution of a letter of request 
issued from a competent authority from one 
state to another, one of the grounds that can be 
invoked by the person concerned is privilege, 
be it under the law of the state of execution or 
under the law of the state of origin .40

or evidence may undermine the integrity and fairness of the 
arbitral proceedings. The Guidelines are intended to address 
these difficulties by suggesting standards of conduct in 
international arbitration’. The Guidelines and Commentary 
are available at  https://www.ibanet.org/Publications/
publications_IBA_guides_and_free_materials.aspx.

40 Art. 11, the Convention is available at https://www.hcch.
net/en/instruments/conventions/full-text/?cid=82. See also 
C. Cavassin Klamas, supra note 4, at pp. 166-167. 

https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
https://www.hcch.net/en/instruments/conventions/full-text/?cid=82
https://www.hcch.net/en/instruments/conventions/full-text/?cid=82
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 > The Inter-American Convention on the Taking of 
Evidence Abroad (1975), which was negotiated 
by Inter-American states to establish procedures 
for taking evidence in one state Party for use 
in civil or commercial litigation in another state 
Party, provides for a similar provision .41

 > The Council Regulation (EC) No 1206/2001 
(28 May 2001) on Cooperation between the 
courts of the Member States in the taking of 
evidence in civil or commercial matters, which 
provides for similar provisions but regarding the 
execution of a hearing of a person that argues 
to have the right to refuse to provide evidence .42

 > The American Law Institute / UNIDROIT 
Principles of Transnational Civil Procedure 
(2004)43 expressly provide that effect should 
be given to privilege and similar protections 
of a party or non-party concerning disclosure 
of evidence, including ‘confidentiality of 
professional communication’, as clarified by the 
commentary .44

 > The Hague Principles on Ethical Standards for 
Counsel Appearing before International Courts 
and Tribunals (2010)45 also propose general 
principles of conduct (in general and towards 
the client) for counsel appearing in proceedings 
before international courts and tribunals, 
including when one or more parties is a state . 
These Principles also address specific elements 

41 Art. 12 of the 1975 Inter-American Convention on the Taking 
of Evidence Abroad, available at http://www.oas.org/juridico/
english/treaties/b-37.html.

42 Arts. 11 and 14 of Council Regulation (EC) No 1206/2001 
(28 May 2001) on Cooperation between the courts of 
the Member States in the taking of evidence in civil or 
commercial matters, available at https://eur-lex.europa.eu/
eli/reg/2001/1206/2008-12-04; see also commentary by 
Heitzmann, supra note 27, at pp. 221-223.

43 In 2004, the Governing Council of UNIDROIT adopted the 
Principles of Transnational Civil Procedure prepared by a joint 
American Law Institute/UNIDROIT Study Group. The Principles, 
consisting of 31 provisions, aim at reconciling differences 
among various national rules of civil procedure, taking into 
account the peculiarities of transnational disputes as compared 
to purely domestic ones. They may serve not only as guidelines 
for code projects in countries without long procedural 
traditions but may also initiate law reforms even in countries 
with long and high-quality procedural traditions; they may also 
be applied by analogy in international commercial arbitration. 
The Principles are available at https://www.unidroit.org/
transnational-civil-procedure-overview.

44 Comment P-18A. Arguing that this a lost opportunity to 
harmonise the law applicable to privilege claims in a flexible 
manner and based on universally accepted standards, 
O. Meyer, ‘Time to Take a Closer Look: Privilege in International 
Arbitration’, Journal of International Arbitration, Vol. 24(4) 
(Kluwer, 2007), p. 373.

45 Document prepared by the Study Group of the International 
Law Association on the Practice and Procedure of International 
Courts and Tribunals (27 Sept. 2010), available at https://www.
ucl.ac.uk/international-courts/sites/international-courts/files/
hague_sept2010.pdf.

such as conflicts of interest, relations with the 
court and others, and presentation of evidence . 
These standards should be complied with 
cumulatively with the national ethical rules of 
the place of registration of counsel . However, no 
reference is made to legal privilege .

III. Conflicting applicable rules

A. Choice of law tests

Qualification in international arbitration has been 
widely discussed. One controversial issue is whether 
arbitrators should seek qualification by reference to 
the lex fori or another law applicable to the arbitration 
proceedings.46 

Several commentators argue that, depending on the 
degree of transnationality of the arbitration, more or 
less deference should be afforded to the law of the 
seat.47 One position is to disconnect arbitration from 
any seat (and thus from its conflict of rules).48 It can 
indeed be argued that arbitrators in international 
arbitration need not be particularly connected to the 
seat or knowledgeable of its law.49 Even if one considers 
that the courts of the seat will be competent to hear 
any potential annulment proceedings and that parties 
have agreed on the seat beforehand – thereby in theory 
enhancing the predictability of the arbitral proceedings 
– this is illusory, since parties in fact rarely choose a seat 
for the respective legislative approach to privilege.50 
This solution is further unsatisfactory as some parties 
fail to elect the seat, and the arbitral tribunal or the 
arbitration institution then take on that role.51

46 V. Heiskanen, ‘And/Or: The Problem of Qualification in 
International Arbitration’, Arbitration International, Vol. 26(4), 
2010, pp. 456-457.

47 Ibid. at pp. 449-450, arguing that the arbitral tribunal has a 
limited link with the seat and that the distinction domestic/
foreign law is not relevant in the same way to arbitral tribunals 
and local courts, and concluding that it is accepted that 
arbitrators are not bound by the conflict rules of the seat of 
arbitration. See also Vargas, supra note 4, at p. 86, §19 arguing 
for a tendency to minimize the influence of the procedural law 
of the seat.

48 Berger, supra note 21, at p. 508.

49 C. Cavassin Klamas, supra note 4, at p. 171.

50 Ibid, at pp. 171-172.

51 Kuitkowsky, supra note 1, at p. 84.

http://www.oas.org/juridico/english/treaties/b-37.html
http://www.oas.org/juridico/english/treaties/b-37.html
https://eur-lex.europa.eu/eli/reg/2001/1206/2008-12-04
https://eur-lex.europa.eu/eli/reg/2001/1206/2008-12-04
https://www.unidroit.org/transnational-civil-procedure-overview
https://www.unidroit.org/transnational-civil-procedure-overview
https://www.ucl.ac.uk/international-courts/sites/international-courts/files/hague_sept2010.pdf
https://www.ucl.ac.uk/international-courts/sites/international-courts/files/hague_sept2010.pdf
https://www.ucl.ac.uk/international-courts/sites/international-courts/files/hague_sept2010.pdf
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Another issue is whether, instead of applying a 
traditional qualification method and considering the 
underlying policy concerns through a comparative 
approach,52 legal privilege may be characterized as an 
issue of substantive or procedural nature, and how this 
qualification may then determine the applicable law.53

It is to be noted that there are many potentially 
conflicting applicable rules as there are relevant 
connecting factors to consider.  

Arbitrators can employ a ‘voie directe’ to choose 
the applicable law within their discretion. This direct 
choice of law method is made with no reference to any 
specific conflict of law rule,54 as opposed to an indirect 
choice of law method where arbitrators apply such rule. 

This is the approach taken with regard to the rules 
governing the proceedings in the ICC 2017 Rules of 
Arbitration (Article 19), where arbitrators may apply 
‘any rules which the parties or, failing them, the arbitral 
tribunal may settle on, whether or not reference is 
thereby made to the rules of procedure of a national 
law to be applied to the arbitration’. 

The IBA Rules on the Taking of Evidence, which 
provide further guidance to ensure fairness and equality 
between the parties, do not take an express position on 
the matter.55

It is advisable that even without making any specific 
reference to conflict of law rules, arbitrators clarify their 
analytical basis for deciding upon the application of any 
law, as a matter of justice. This may require looking at 
national conflict rules or soft law instruments, as the 
ones previously mentioned.

52 Berger, supra note 21, at pp. 509-510, citing Ernst Rabel; 
R.M. Mosk, T. Ginsburg, ‘Evidentiary Privileges in International 
Arbitration’, International and Comparative Law Quarterly, 50, 
2001, p. 377.

53 Mosk, Ginsburg, supra note 52, at pp. 367-369, 376-377; 
Berger, supra note 21, at pp. 508-510; Meyer, supra note 44, 
at p. 366-370; C. Cavassin Klamas, supra note 4, at pp. 162-
166, 171-172; Kuitkowsky, supra note 1, at pp. 81-85; von 
Schlabrendorff, Sheppard, supra note 13, at pp. 762-764. Under 
English law: Three Rivers District Council & Ors v. Governor & 
Company of the Bank of England, supra note 13, at §26, the 
House of Lords acknowledged that this was both a procedural 
and substantive issue. In the Portuguese context, since legal 
privilege is enshrined in statute and protected by criminal law, 
there is no doubt that it is inherently substantive in nature, 
considering the public policy underlying these regimes

54 Heiskanen, supra note 46, at p. 451.

55 Commentary on the revised text of the 2010 IBA Rules on the 
Taking of Evidence in International Arbitration, p. 26.

Since ‘arbitrators, in determining the applicable law, 
do not operate in a legal vacuum or have limitless 
discretion without any normative underpinning’,56 it 
is suggested that, in order to at least convince the 
losing party, arbitrators should use their discretion and 
identify and apply the law with the ‘closest connection’ 
to the legal relationship in question, taking into account 
the existing territorial or functional connecting factors.57 

This approach is frequently followed in domestic 
laws,58 and it can be argued that support is found 
in Article 28(2) of the UNCITRAL Model Law, which 
provides that ‘[f]ailing any designation by the parties, 
the arbitral tribunal shall apply the law determined 
by the conflict of law rules which it considers 
applicable’. Connecting factors such as (i) where 
the communication was created, sent, or is stored; 
(ii) where the lawyer is registered to practice; or (iii) 
where the client resides are relevant to selecting 
the applicable conflict of law rules.59 

Some commentators have argued that applying the law 
of the place of registration of the lawyer with whom the 
communication took place is:

 > in line with the parties’ legitimate expectations;

 > more appropriate than choosing the law of 
the place of issuance of the communication 
or information – which, besides leading to a 
potentially random choice, may lead to the 
application of numerous laws of jurisdictions 
where the relevant documents were created, 
sent or stored;60

56 K.P. Berger, International Economic Arbitration (Deventer, 
1993) p. 501; and P. Shaughnessy, ‘Dealing with Privileges in 
International Commercial Arbitration’, in Scandinavian Studies 
in Law, Vol. 51 (Stockholm Institute for Scandinavian Law, 
2007), p. 459; Kuitkowsky, supra note 1, p. 88.

57 Berger, supra note 56, at p. 501. Also on ‘transnational’ conflict 
of laws faced by tribunals, see Heiskanen, supra note 46, at 
pp. 452-454.

58 For example, Rome I Regulation (EU), Article 4; German 
Arbitration Act, § 1051(2); and Swiss Private International 
Law Act, Article 187(1), and American Law Institute Second 
Restatement of Conflict of Laws applied in US Courts, 
providing for the law of the state with the most significant 
relationship with the communication. Notably, US Courts face 
a more complex choice of law analysis, as they must first deal 
with ‘vertical choice of law’, between Federal and State law, and 
then a ‘horizontal choice of law’, between different States’ laws. 
This has not been decided consistently over time, as analysed 
by von Schlabrendorff, Sheppard, supra note 13, at pp. 748-
750. See more in M. Reimann, ‘Savigny’s Triumph? Choice of 
Law in Contract Cases at the Close of the Twentieth Century’, 
Virginia Journal of International Law, 39, 1999, pp. 578-588.

59 Sindler, Wüstemann, supra note 1, at p. 624; C. Tevendale, 
U. Cartwright-Finch, ‘Privilege in International Arbitration: Is 
It Time to Recognize the Consensus?’, Journal of International 
Arbitration, Vol. 26(6), 2009, p. 831.

60 N. Ferreira Lousa, supra note 2, pp. 45-46, describing an 
arbitration where, out of 18 million documents, 890,000 were 
analysed. Additionally, it would be relevant to determine the 
law applicable to a document prepared electronically.

http://www.scandinavianlaw.se/pdf/51-21.pdf
http://www.scandinavianlaw.se/pdf/51-21.pdf
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 > more appropriate than choosing the law of 
the jurisdiction where the party claiming the 
privilege resides .61 

Disadvantages of this method are the high number 
of potentially applicable laws, depending on the level 
of internationalization of the client or its counsel, 
and the consequent application of conflicting 
privilege standards in the same proceedings.62 
Commentators argue that there is a risk that parties 
who perceive they are being treated differently might 
seek to later challenge the arbitral award based on 
unequal treatment.63

Naturally, tribunals should defer to parties, who have 
the burden of arguing which national law applies to the 
invoked privilege claim, provided this is done in good 
faith.64 Additional rules to supplement this method and 
ensure procedural equality have also been suggested:

(i) a party that requests disclosure of a certain 
type of document from the other party shall be 
precluded from raising a privilege claim with 
respect to a similar category of document of its 
own; and (ii) a party that successfully invokes 
a privilege with respect to a certain document 
shall not request disclosure of the same 
category of documents from its counterparty.65

B. Levelling the playing field

In relation to varying standards of privilege, one test 
to be considered is the most favourable privilege test. 
In this scenario, the arbitral tribunal will consider the 
different levels of protection afforded by the competing 
applicable laws, select the law that is most protective 
of the refusal to produce evidence based on legal 
privilege, and apply it to both parties. Analogous to 
the ‘most favourable nation’ concept of investment 

61 See Kuitkowsky, supra note 1, at pp. 91-92; Berger, supra 
note 21, at p. 511

62 H.C. Alvarez, ‘Evidentiary Privileges in International Arbitration’, 
in International Arbitration 2006: Back to Basics?, Vol. 13, 
ICCA Congress Series, A. J. van den Berg (ed.) (Kluwer, 2007) 
p. 685; arguing that this would lead to unfairness, D. Bishop, 
I. Fernandez de la Cuesta, ‘A Defense of the iba Guidelines on 
Party Representation‘, in  Contemporary Issues in International 
Arbitration and Mediation: The Fordham Papers 2014, A.W. 
Rovine (ed.), at pp.119-120. 

63 Von Schlabrendorff, Sheppard, supra note 13, at p. 772.

64 Shaughnessy, supra note 56, at p. 467; C. Tevendale, 
U. Cartwright-Finch, supra note 59, at pp. 832-833, citing Mosk, 
Ginsburg, supra note 52, p. 384.

65 G. Santiago Tawil, I.J. Minorini Lima, ‘Privilege-Related Issues 
in International Arbitration’, in Written Evidence and Discovery 
in International Arbitration: New Issues and Tendencies, 29, 
(Dossier of the ICC Institute of World Business Law, 2009) 
p. 49.

arbitration, this aims to create a level playing field by 
generating an equal standard applicable to all parties in 
the same way.66 

The ICDR International Arbitration Rules (2014) adopt 
this criterion in its Article 22:

(….) When the parties, their counsel, or their 
documents would be subject under applicable 
law to different rules, the tribunal should, to 
the extent possible, apply the same rule to 
all parties, giving preference to the rule that 
provides the highest level of protection. 

The ICDR Guidelines for Arbitrators Concerning 
Exchanges of Information also provide:

Privileges and Professional Ethics. 

The tribunal should respect applicable rules of 
privilege or professional ethics and other legal 
impediments. When the parties, their counsel 
or their documents would be subject under 
applicable law to different rules, the tribunal 
should to the extent possible apply the same 
rule to both sides, giving preference to the rule 
that provides the highest level of protection.

The Hague Convention on the Taking of Evidence 
Abroad in Civil or Commercial Matters (1970) is also 
deemed to mean that the law which is most protective 
to the confidential information, either that of the state 
of execution or of the state of origin, will apply.67 This 
test is commonly praised, as it necessarily satisfies 
parties’ legitimate expectations in the proceedings, 
guarantees party equality, and avoids issues with 
recognition and enforcement of an award.68 However, 
some commentators consider this method inadequate 
and unfeasible, due to the complexity of the 
comparative law analysis required and the difficulty in 
determining which law is in fact more protective with 
regard to legal privilege,69 and the non-alignment of 
these considerations with the document production 
rules of the specific case. 

66 Berger, supra note 21, at p. 518; Born, International Arbitration: 
Law and Practice (Kluwer, 2015, 2nd ed.) §9.01.D.5, §21; 
and R. Levin, ‘Privilege and International Arbitration’, Kluwer 
Arbitration Blog (14 Aug. 2017).

67 See Art. 11 of the Convention; see of this opinion, C. Cavassin 
Klamas, supra note 4, at p. 166.

68 In favour of this criteria: C. Cavassin Klamas, supra note 4, 
at p. 178; Shafruddin, supra note 8, at p. 311; Levin, supra 
note 66; Gugler, Goldberg, supra note 14, at p. 70; M. Hunter, 
G. Travaini, ‘Electronically Stored Information and Privilege 
in International Arbitration’, in Liber Amicorum Bernardo 
Cremades, M. Á. Fernández-Ballesteros, D. Arias (eds.), 2010, 
p. 623.

69 See von Schlabrendorff, Sheppard, supra note 13, at p. 772, 
‘The scope of the privilege, related standards of professional 

http://arbitrationblog.kluwerarbitration.com/2017/08/14/privilege-international-arbitration/
http://arbitrationblog.kluwerarbitration.com/2017/08/14/privilege-international-arbitration/
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Other issues to consider are the dissatisfaction of 
the party that suffers from the possibly illegitimate 
application of a more demanding privilege standard,70 
and the resulting removal of potentially relevant 
evidence from the proceedings.71 Finally, some 
authors mention that this method is rarely employed 
in practice.72

In contrast with the above, the least favourable privilege 
test requires that the arbitral tribunal assess the 
different levels of protection to legal privilege afforded 
by the possible applicable laws and choose the least 
protective standard.73 

Naturally, such test favours the production of evidence 
in arbitration and in jurisdictions where privilege may be 
waived by the client, this approach allows even greater 
flexibility. However, as can be ascertained from our 
previous remarks, this test may hurt the expectations 
of a party that believes certain information to be 
protected under a certain jurisdiction, to find out that 
this will not be the case in arbitral proceedings.74 

Furthermore, complying with an order to produce 
a legal communication may amount to a breach of 
the lawyer’s ethical rules, i.e. those in effect at the 
place of his/her registration,75 and trigger criminal 
and disciplinary liability as in civil law countries. Some 
commentators also warn that if the rules that regulate 
legal privilege are considered part of public policy, they 
cannot be derogated from.76 As a matter of fact, this 
may lead to ‘ethical dumping’ that might jeopardize the 
rules of legal privilege.

The most or least favourable privilege tests mentioned 
above have a potential for counsel shopping, whereby 
clients will look to select legal advisors based in 
jurisdictions with the broader or narrower protection 

ethics, conditions of (partial or complete) waiver, possible 
inferences to be drawn from the exercise of the privilege right, 
and other elements need to be considered’.

70 Berger, supra note 21, at p. 519. See also the concerns of 
Rogers, supra note 1, at pp. 399-400.

71 Shaughnessy, supra note 56, at pp. 466-467.

72 I.M. Nour Shehata, ‘The Standard of Attorney-Client Privilege 
in International Arbitration: Is The “Most Protective Law” The 
Right Answer?’, Kluwer Arbitration Blog (18 May 2018).

73 Berger, supra note 21, at p. 519.

74 Berger, supra note 21, at p. 520; Levin, supra note 67; 
C. Tevendale, U. Cartwright-Finch,supra note 59, at p. 834.

75 Kuitkowsky, supra note 1, at p. 97.

76 C. Cavassin Klamas, supra note 4, at p. 161-164. This author 
understands internal public policy as mandatory rules and 
highlights that, in some jurisdictions, criminal laws sanctioning 
violations of privilege are mandatory rules based on public 
policy; regarding potential consequences in enforcement. 
See also von Schlabrendorff, Sheppard, supra note 13, at pp. 
766-767; Mosk, Ginsburg, supra note 52, at. pp. 380-381; and 
Alvarez, supra note 62, at pp. 694-696.

afforded to privilege by the respective ethical rules, as 
they may consider more convenient. We argue that, for 
sophisticated parties/counsel, this can be seen as a tool 
to level the playing field, as the parties will know, from 
the get-go, what to expect with regard to privilege.

IV. Application of standards

In some circumstances, arbitral tribunals have applied 
the IBA Rules on Taking of Evidence as a stand-alone 
standard, without regard to national laws on legal 
privilege: 

 > In Tidewater et al. v. Venezuela, 77 the claimant 
objected to produce documents relating 
to the incorporation of a company of the 
Tidewater structure and the transfer of shares 
on the basis of legal privilege . The claimant 
argued that all communications between 
a lawyer and a client were protected, even 
when such communications included business 
considerations, which the respondent denied . 
The arbitral tribunal adopted the criteria 
embedded in the IBA Rules, Article 9(3)(a) 
(‘made in connection with and for the purpose 
of providing or obtaining legal advice’) 
and requested the parties to continue their 
document production procedure, highlighting 
the case-by-case analysis to be conducted for 
each document sought . 

 > In Apotex v. United States of America,78 the 
arbitral tribunal specifically decided that it 
would not consider privilege ‘as a matter of 
any applicable national law or rules of law, but 
rather as one or more factors falling within 
Article 9(2) of the IBA Rules’, applicable 
pursuant to the parties’ arbitration agreement 
and the ICSID Arbitration (Additional Facility) 
Rules – both granting the arbitral tribunal full 
discretionary powers regarding document 
production .79 During the proceedings, the 

77 Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, 
C.A., et al. v. The Bolivarian Republic of Venezuela, ICSID 
Case No. ARB/10/5, Procedural Order No. 1 on Production 
of Documents (29 March 2011) §§26-35 (available at https://
www.italaw.com/sites/default/files/case-documents/ita0861.
pdf).

78 Apotex Holdings Inc. and Apotex Inc. v. United States of 
America, ICSID Case No. ARB(AF)/12/1, Procedural Order on 
Privileged Document Production (5 July 2013), pp. 4-5, §14 
(available at https://www.italaw.com/sites/default/files/case-
documents/italaw1575.pdf).

79 Art. 41(1) and 41(2) of the ICSID Arbitration (Additional 
Facility) Rules provide: ‘(1) The Tribunal shall be the judge of 
the admissibility of any evidence adduced and of its probative 
value. (2) The Tribunal may, if it deems it necessary at any stage 
of the proceeding, call upon the parties to produce documents, 
witnesses and experts.’

http://arbitrationblog.kluwerarbitration.com/2018/05/18/standard-attorney-client-privilege-international-arbitration-protective-law-right-answer/
https://www.italaw.com/sites/default/files/case-documents/ita0861.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0861.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0861.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw1575.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw1575.pdf
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respondent requested that the claimant 
produce documents relating to communications 
with its legal advisers and consultants . The 
arbitral tribunal noted that the parties did not 
dispute that both ‘attorney-client privilege’ 
and ‘work product privilege’ were protected 
categories of documents under the IBA Rules 
and that the parties’ allegations were largely 
based on US law . The tribunal considered this 
an element relevant to ascertaining the parties’ 
expectations (even though Apotex was a 
Canadian company, both of its legal advisers 
and consultants were based in the US) but 
reinforced that it was only relevant to the extent 
of maintaining fairness and equality of the 
parties in the proceedings . The arbitral tribunal’s 
decision with regard to work product privilege 
considered the claimant’s expectations at the 
time the relevant documents were issued (such 
documents had been specifically produced by 
the consultants to assist the claimant’s legal 
advisers regarding a regulatory claim filed by an 
agency of the respondent) .

 > In Glamis Gold v. United States of America,80 
the arbitral tribunal adopted the so-called 
‘conceptual analysis’ method .81 The parties 
agreed that US law was of guidance for the 
tribunal to decide on the privilege claims but 
disagreed as to which jurisdiction’s 
standards should apply . The claimant argued 
for D .C . Circuit or federal common law 
standards, grounding this choice on the 
parties’ expectations, whereas the respondent 
defended the application of general principles 
common to both jurisdictions . The arbitral 
tribunal in this case recognized that US law 
was not directly applicable to the arbitration, 
as it was subject to the UNCITRAL Arbitration 
Rules, and assessed what were to be considered 
‘party expectations’ according to NAFTA-related 
US case law . On this basis, the arbitral tribunal 
crafted legal standards applicable to the 
documents at issue: the party invoking attorney-
client and/or work product privileges would 
have to justify why each document was to be 

80 Glamis Gold, Ltd. v. The United States of America (under 
Chap. 11 of NAFTA, in accordance with the UNCITRAL 
Arbitration Rules, and administered by ICSID). This case relates 
to the alleged expropriation of a company and its rights over a 
gold mine in California. See Decision on Parties’ Requests for 
Production of Documents Withheld on Grounds of Privilege 
(17 Nov. 2005), p. 3 (available at https://www.italaw.com/
cases/487).

81 C. Cavassin Klamas, supra note 4, at p. 177.

considered protected by privilege, and the other 
party would present its rebuttal arguments for 
the tribunal to decide .82

In some cases, other approaches were applied to 
privilege claims, for instance:

 > Following a party’s refusal to produce legal 
advice provided by a French lawyer on contract 
negotiation, an arbitral tribunal seated in New 
York decided to analyse a document in camera 
and then ordered the production of a redacted 
version of the document in the proceedings . 

 > In a case where all players were from civil 
law countries except the lawyers of one of 
the parties (who were from common law 
jurisdictions), an arbitral tribunal seated in 
Austria applied general principles developed 
in civil law countries on disclosure and due 
process . The arbitral tribunal allowed the 
production of an allegedly confidential letter 
exchanged between a party and its lawyer, 
after pondering both the interest of keeping 
attorney-client communications confidential and 
procedural truth and administration of justice .83

Some commentators further suggest that in order to 
avoid a choice of law method altogether, arbitrators 
exercise their full discretion to determine transnational 
ad hoc substantive standards on legal privilege.84 
However, this may result in high unpredictability for the 
parties, especially if the standard applied does not take 
into account principles of equal standing of the parties, 
fairness, and parties’ legitimate expectations. 

V. Pragmatic proposals ‘ad usum 
delphini’

Striking a balance between parties’ expectations, i.e. 
which law parties think would apply to privilege claims, 
and the equitable/fair treatment of the parties in the 
arbitral proceeding is at the core of the issue. Some 

82 See Glamis Gold, Ltd. v. The United States of America, supra 
note 80, at pp. 3-9. At para. 23: ‘The Tribunal notes that 
the party asserting the privilege has the burden of proving 
that such privilege applies to each document but, after that 
showing is made, the burden shifts to the other party to 
contest the privilege’. The claimant raised issues such as the 
applicability of privilege to lawyers acting as attorneys for 
government agencies and whether the documents circulated to 
third parties (other agencies) were still considered privileged; it 
also criticized the fact that some documents that were withheld 
had not been prepared in anticipation of litigation, but rather in 
the ordinary course of business. The respondent raised issues 
such as the double role of a person acting as general counsel 
and executive.

83 Heitzmann, supra note 27, at pp. 228-238, and Vargas, supra 
note 4, at pp. 94-102.

84 Nour Shehata, supra note 72.

https://www.italaw.com/cases/487
https://www.italaw.com/cases/487
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suggestions towards achieving this balance when 
there is more than one potentially applicable law are 
presented below.

A. Preventive advocacy

Lawyers are naturally the first to deal with legal 
privilege at a pre-arbitral phase. In this respect, we 
advocate for what is called ‘preventive advocacy’. 
Teams of lawyers that have studied and are registered 
all over the world is not only an increasing fact but is 
rather quite often considered as a manifest necessity 
from the clients’ point of view. Lawyers with mixed 
backgrounds can better understand the risks that may 
potentially arise from the negotiation and conclusion 
of contracts and consequent document production, 
and thus how to mitigate them. It has even been 
said that ‘no counsel should expect that his or her 
ethics rules will be imposed on the opposing side 
or even be known by the arbitral tribunal’.85 This is a 
strategic consideration to have in mind when advising 
and representing clients from different jurisdictions, 
who operate internationally and might have 
different expectations. 

Preventing uncertainties with regard to privilege claims 
might be addressed by including contractual rules 
that address these issues and guide or impose rules 
to tribunals. This would at least avoid unnecessary 
surprises, and strategic or guerrilla-like tactics. Another 
advantage arising from these transnational teams 
would be the possibility to inform clients of potential 
conducts and be aware, as counsel, of conduct of their 
own that would be considered as waivers of privilege in 
the eyes of an arbitral tribunal. 

B. Avoid ‘ethical dumping’ 

From counsel’s perspective, the best way to protect 
a client is to prevent a lower level of legal privilege. 
However, irrespective of the anticipation of the future, 
the risk of ethical dumping is to be taken seriously. 
When there is a clash of standards, the lowest common 
standard tends to prevail. The case of the ‘plombier 
polonais’ in trade dumping is illustrative: Polish 
plumbers were hired in France, instead of French 
professionals, because the wages of the former were 
considerably lower.

As happens with trade dumping, an ‘ethical dumping’ 
would be a threat to the legal profession and/or 
international arbitration. Legal privilege arises from 
concerns relating to a client’s trust and ability to 
confide in their legal representative (with a more 

85 S. Adell, ‘Cross-Currents? How National Ethics Rules Affect 
International Arbitration’, in 40 Under 40 International 
Arbitration, C. Gonzalez-Bueno (ed.) (Dykinson, S.L., 2018) 
pp. 411-422.

substantive or procedural connotation depending on 
where the lawyer operates) resulting in better-quality 
legal advice across jurisdictions. As a matter of fact, 
legal privilege exists as a client’s right, and a right and 
duty of the lawyer, which should equally apply before 
arbitral tribunals and state courts. By agreeing to 
arbitration, the parties voluntarily waive the right to a 
court, which cannot be tantamount to the waiver of 
legal privilege. 

C. Bon courage, Arbitral Tribunal

If a privilege claim arises, arbitrators must courageously 
ask the parties what standards or law they would like 
to see applied to this issue. Party autonomy again plays 
a key role in the arbitral procedure, by limiting any 
arbitrary decisions by the tribunal, and ensuring legal 
predictability. 

If the parties fail to choose or reach a joint decision, 
then the most protective privilege law/standard should 
apply. This metric will establish a maximum level 
common denominator between the parties. Ideally, no 
party that reasonably expects to see a specific piece 
of information protected at the time the document 
was issued will have to reveal it during arbitral 
proceedings. This will ensure a balanced interplay 
between protecting parties’ reasonable expectations 
and procedural equality and fairness, which ultimately 
must prevail.86 Even if a party expects a document to 
be produced, which will subsequently not be the case, 
this could be considered the lesser of all evils when 
considering both opposite scenarios. On the contrary, 
the first scenario is inherently tied to the risk of parties 
filing set aside actions against the award, or objecting 
to its recognition and enforcement, on the ground of 
breach of public policy and due process, which usually 
encompasses the principles of fair and equal treatment 
of the parties.87

86 Alvarez, supra note 62, at p. 698, arguing that difficult cases 
must be solved with arbitration’s inherent flexibility, through 
‘the exercise of arbitral discretion guided by the principle of 
equal and fair treatment of the parties’.

87 Art. 34(2)(a)(ii) and iv) and (b)(ii) of the UNCITRAL Model 
Law; Art. V(1)(2)(b) and (d), and (2)(b) of the New York 
Convention are relevant for these purposes. The Portuguese 
Arbitration Law establishes similar grounds in Art. 46(3)(ii) 
and (v) and Art. 48(1). Some authors are of the position that if 
the arbitral award is not set aside nor refused recognition and 
enforcement on the first two mentioned grounds, then public 
policy may also not operate, see Shaughnessy, supra note 56, 
at pp. 459-462. Differently, C. Cavassin Klamas, supra note 4, at 
p. 179.
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Conclusion

While lawyers are bound by their law of registration, 
different expectations might arise from the parties 
with regard to the application of legal privilege in 
international arbitration. As the parties’ arbitration 
agreement is usually silent on this issue, arbitrators 
must decide how to deal with privilege claims, taking 
into account that equality between the parties is of the 
essence in international arbitration. 

The arbitrators’ discretion in deciding on the applicable 
law or standard might at first appear as allowing 
flexibility to the arbitrators to decide legal privilege on 
a case by case basis, but in fine adds to the confusion 
and unpredictability of legal privilege claims in 
international arbitration. 

Arbitral tribunals should therefore seek guidance 
from any rules applicable to the proceedings, such as 
national arbitration laws, institutional rules, and relevant 
soft law, and consider applying the most favourable 
legal privilege test when determining the relevant 
applicable law to legal privilege claims.  

Since ‘tribunals must seek to grapple with conflict 
of privileges with cultural sensitivity and common 
sense’,88 we believe the proposed solutions are 
pragmatic and serve the arbitral community. Some 
authors have further proposed addressing legal 
privilege in international arbitration in an optional text,89 
regulating counsel ethics in a broader sense through 
arbitral institutions, international organizations (such 
as the PCA, ICSID or UNCITRAL),90 or even a ‘Global 
Arbitration Ethics Council’ created for this purpose.91 

88 von Schlabrendorff, Sheppard, supra note 13; at p. 773.

89 Kuitkowsky, supra note 1, at pp. 100-101. This author argues 
that this ensures both predictability and flexibility and that 
these rules could be included in the text of the IBA Rules on 
Taking of Evidence.

90 S. Schill, ‘The Case for Public Regulation of Professional Ethics 
for Counsel in International Arbitration’, Kluwer Arbitration 
Blog (7 July 2017); Charles B. Rosenberg, M. Imad Khan, ‘Who 
Should Regulate Counsel Conduct in International Arbitration?’, 
Kluwer Arbitration Blog (18 April 2016); D. Baizeau, ‘The 
IBA Guidelines on Party Representation in International 
Arbitration: A Plea for Caution’, BCDR International Arbitration 
Review, Vol. 2, 2015, at pp. 354-355; Rogers, supra note 1, at 
pp. 346-394,and Dattilo, supra note 31, at p. 645.

91 In favour, Born, supra note 66, §14.03.B, §15; against, 
Kuitkowsky, supra note 1, at pp. 99-100. 

Although the reinforcement of predictability and trust 
in the applicable rules is the only way to increase in the 
long run the global level of satisfaction with the system 
of companies in need of settling disputes, a regulatory 
approach and attempted ‘legal transplant’ of foreign 
rules and practice may be counterproductive and risk 
isolating a legal concept from its cultural background, 
with its specificities and complexities.  

http://arbitrationblog.kluwerarbitration.com/2017/07/07/case-public-regulation-professional-ethics-counsel-international-arbitration/
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